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Names and Addresses of Attorneys of Record. 
R. E. ROBERTSON, Esq., Juneau, Alaska, and 


A. Hl. ZIEGLER, Esq., Ketchikan, Alaska, 
Attorneys for Plaintiff in Error. 


WICKERSHAM & KEHOE, Juneau, Alaska, 
Attorneys for Defendant in Error. 


In the District Court for the Territory of Alaska, 
Division Number One at Juneau. 


No. 2212-A. 
BERNARD McHUGH, 


Plaintiff, 
VS. 
THE ALASKA STEAMSHIP COMPANY, a 
Corporation, 
Defendant. 
Complaint. 


Comes now into court the above-named plaintiff 
and complains of the defendant and for his com- 
plaint and cause of action against said defendant 
says: 

di 

That at all the times mentioned in this complaint 
and for a long time prior thereto the defendant was, 
and at all time since the injury complained of here- 
in, has been and now is a corporation organized and 
existing under the laws of the State of Nevada, and 
was at all such times, and now is, engaged in busi- 
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ness as a common carrier of freight in the coast- 
Wise carrying trade in the waters of Alaska, and 
within the jurisdiction of this Court. 

TT. 

That on the 8th day of March, 1922, at Ketchikan, 
Alaska, and within the jurisdiction of this Courf, 
this plaintiff was employed ‘by the defendant as a 
stevedore in assisting defendant’s other employees 
unload coal from the steamship ‘‘LaTouche,”’ 
which said steamship was then owned and being 
operated by the said defendant; that.in the course 
of his said employment this plaintiff was ordered 
by the defendant to and was engaged by it in shovel- 
ing coal in the hold of said steamship into a certain 
bucket then in the hold of said vessel, and furnished 
by the defendant for that purpose, and in pulling 
said bucket on the floor of said hold to the point 
thereon where it could be filled by the plaintiff 
and the other employees of the defendant in the said 
_ hold; that said iron bucket was a [1*] large and 
heavy appliance and required the united effort of 
three men to so pull it to the point where it could 
be so filled with coal; and was so constructed with 
a large and heavy handle held in place by an iron 
trigger; and was then so worn and in an unsafe and 
dangerous condition from long wear and hard usage 
as to be, and it was, a dangerous and unsafe ap- 
pliance for such work, all of which was well known 
to the defendant; and while this plaintiff with two 
other employees of the defendant at said time and 
place were so engaged in pulling the said large iron 


*Page-number appearing at foot of page of original certified Tran- 
script of Record. 
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bucket on the floor of said hold to the point needed 
for loading, the said defective and worn trigger 
thereon became and was loosed and caused the 
heavy iron handle of the said heavy iron bucket 
to loosen and fall,“and the said heavy iron handle 
did, without any fault or negligence of the plaintiff, 
become loose and did fall upon this plaintiff’s foot, 
and did strike plaintiff’s foot on and across the in- 
step thereof, and did break and crush the bones and 
tendons, muscles and flesh of the said foot, and 
crippling this plaintiff for life; that this plaintiff 
was thereby so injured in his said foot and in his 
health and nervous system, that he was thereafter 
in the hospital under medical treatment for many 
weeks, and suffered and now suffers great pain, 
and was ever since, and now is, unable to walk or 
work at his labor as a stevedore, or to do any work 
of any kind; and plaintiff thereby suffered great pain 
and a permanent injury to his said foot and general 
health; and was thereby compelled to suspend 
all his labors and thereby suffered the loss of wages 
from said March 8th, 1922, to the date of this com- 
plaint, and will not be able to work for months yet 
to come, and is crippled and injured therein and 
thereby permanently in said foot; that plaintiff was 
so injured in the sum of Ten Thousand Dollars. 
[2] 
JOU 

That the defendant well knew that said appliance 
by which this plaintiff was injured was unsafe and 
dangerous, but wilfully and negligently, omitted 
and refused to keep it in a state of repair or replace 
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it with a safe and proper appliance, and thereby 
caused the injury to this plaintiff as aforesaid. 
Ty 

That this plaintiff has no knowledge or means of 
finding out the condition of said iron bucket and 
the parts thereof, as aforesaid; that the light in 
said hold was dim, and this plaintiff could not see 
the same plainly, and was then, and now is, a com- 
mon laboring man without knowledge of the 
mechanism of the said bucket or its said parts, and 
was, by reason of his inexperience and the darkness, 
unable to discover the defects in the said apphances ; 
that it was then the duty of the defendant to fur- 
nish this plaintiff a safe and proper bucket and 
appliances for use in said work; but defendant 
negligently and carelessly failed and refused to so 
furnish such safe and proper bucket and appliance 
for such work, or a well-lighted place to work in, 
whereby because of the negligence and carelessnss 
of the defendant this plaintiff was so injured and 
crippled, and was so made to suffer great bodily 
pains and anguish, and was so injured in a perma- 
nent way, and caused to be and remain in the hospi- 
tal and in his room, and rendered unable to work 
for a long time, whereby he so lost his wages and 
paid large sums for support, all to the plaintiff’s 
damage in the said sum of Ten Thousand Dollars. 

¥. 

That at the time of the said injury as aforesaid, and 
prior thereto, this plaintiff was a strong, healthy 
and vigorous laboring man of the age of 38 years, 
capable of and was earning six and one-half dollars 
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per day, and had long engaged in said work and 
labor at first-class wages, but on account of such 
injury plaintiff’s earning capacity [3] was wholly 
destroyed for the period from the date of said in- 
jury to the date of signing this complaint, and was 
permanently reduced by one-half or more for life, 
all to this plaintiff’s injury in the said sum of Ten 
Thousand Dollars. 

WHEREFORE plaintiff prays for judgment 
against the defendant in the sum of Ten Thousand 
($10,000.00) Dollars and for his costs and disburse- 
ments incurred herein. 

WICKERSHAM & KEHOE, 
Attorneys for Plaintiff. 


United States of America, 
Territory of Alaska, 
Ketchikan Precinct,—ss. 

Bernard McHugh, being first duly sworn, deposes 
and says: I am the plaintiff named in the within 
and foregoing complaint; 1 have read the same and 
know well the contents thereof, and the same is true 
as I verily believe. 

BERNARD McHUGH, 
Plaintiff. 


Subscribed and sworn to before me this 26 day 
eiesuly, 1922. 

[Notary Seal] ALFRED E. MALTBY, 

Notary Public for Alaska. 

My commission expires Feby. 19, 125. 

Filed in the District Court, District of Alaska, 
First Division. Aug. 2. 1922. John i. Detin, 
Clerk. By W. B. King, Deputy. [4] 
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In the District Court for the Territory of Alaska, 
Division Number One, at Ketchikan, Alaska. 


Nov 2212. 
BERNARD McHUGH, 


Plaintiff, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 


Amended Answer. 
Comes now defendant and, for answer to the com- 
plaint herein, admits, denies and alleges: 
I 
Defendant admits paragraph I of the complaint. 
II. 

Defendant admits that on or about the 8th day 
of March, 1922, at Ketchikan, Alaska, plaintiff was 
employed by defendant as a stevedore or longshore- 
man in unloading coal from the steamship ‘‘La- 
Touche,’’ which vessel was then owned and being 
operated by defendant; and the defendant denies 
each and every other allegation contained in para- 
graph II of said complaint. 

Ke, 
Defendant denies paragraph III of said complaint. 
IV. 

Defendant denies paragraph IV of said com- 

plaint. 
We 
Defendant denies paragraph V of said complaint. 
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AND AS A FURTHER, SEPARATE AND 
FIRST AFFIRMATIVE DEFENSE, defendant 
alleges: 

ake 

That defendant is now and at all times hereinafter 
mentioned was a corporation organized and existing 
under and by virtue of the laws of the State of Ne- 
vada and engaged in and authorized to engage nm 
the business of a common carrier in the Territory of 
Alaska, and that it has paid [5] 1 annual cor- 
poration license tax last due to said Territory. 

100 

That on or about March 8, 1922, defendant em- 
ployed plaintiff together with and as a member of 
a gang or crew of stevedores or longshoremen in the 
unloading and discharging of coal from the defend- 
ant’s steamship ‘TaTouche’’ unto a dock or wharf 
at the port of Ketchikan, Alaska; that all of said 
stevedores and longshoremen, including plaintiff, 
were then and there of full age and experienced in 
the unloading and discharging of coal from vessels 
onto docks and wharves at said port, and were then 
and there fellow-servants of each other and of plain- 
tiff engaged in the same common and general em- 
ployment, 1. ¢.; unloading and discharging coal from 
said vessel at said port, and were sufficient mm nun- 
bers to perform said work, according to the custo- 
mary and usual manner of performing the same, 
with safety to themselves and to plaintiff; that said 
vessel was then and there lying in the tidal and 
navigable waters of the North Pacific Ocean. 1. @.} 
Tongass Narrows, 10 the Territory of Alaska, and 
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was then and there made fast by lines or ropes to 
a certain dock or wharf that extended out into said 
waters, and was then and there fully equipped with 
coal tubs and other appliances, in safe, substantial 
and seaworthy condition, necessary for and ordi- 
narily used in said work and on or about steam- 
ships similar to said vessel; that, while so employed, 
plaintiff and two of his said fellow-servants, with 
plaintiff’s acquiescence and assistance, all of whom 
then and there well knew that such was not the cus- 
tomary manner of performing said work and of the 
danger likely to result therefrom, voluntarily, care- 
lessly and negligently, and while aboard said ves- 
sel, sought to and did move a certain tub, that was 
used to carry coal in and out of the hold of said 
vessel by pulling said tub backwards, instead of, as 
they then and there well knew was customary, 
proper and safe, moving said tub by pulling on the 
beckets with which for that purpose said tub was 
provided and by which said tub could [6] have 
been safely moved, and that said plaintiff and his 
said fellow-servants by their said pulling said tub 
did move said tub backwards and cause the handle 
with which said tub was provided to fall towards 
then and plaintiffs being so negligently pulling said 
tub backwards, was struck by said handle as it so 
fell, and that said careless, voluntary and negli- 
gent acts aforesaid of said plaintiff and of his said 
fellow-servants, so committed by them with knowl- 
edge and experience of the proper and safe manner 
of performing them and of the danger likely to re- 
sult by performing them in the manner in which 
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they did, were the direct and proximate cause of the 
injury, if any, sustained ‘by plaintiff while in said 
employment, and that all of said acts as well as said 
injury, if any, were entirely beyond the control of 
and in no case caused by the defendant. 

AND AS A FURTHER SEPARATE AND SEC- 
OND AFFIRMATIVE DEFENSE, defendant al- 
leges: 

19 

That defendant is now and at all times herein- 
after mentioned was a corporation organized and 
existing under and by virtue of the laws of the 
State of Nevada and engaged in and authorized to 
engage in the business of common carrier in the 
Territory of Alaska, and that it has paid isean- 
nual corporation license tax last due to said Terri- 
tory. 

II. 

That on or about March 8, 1922, the plaintiff, 
being then and there a man of full age and ex- 
perienced in the unloading and discharging of coal 
and freight from vessels onto docks and wharves 
at the port of Ketchikan, Alaska, and knowing 
the dangers and risks incident and appurtenant 
to such work and of work on and about steam- 
ships while unloading and discharging coal, was 
employed by defendant together with and as a 
member of a gang or crew of stevedores or long- 
shoremen who were then and there engaged in un- 
loading coal from the defendant’s steamship ‘‘La- 
Touche” at said port; that said vessel was then and 
there lying in the tidal and navigable waters [7] 
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of the North Pacific Ocean, 1. e., Tongass Narrows, 
in the Territory of Alaska, and was then and there 
made fast by lines or ropes to a certain dock 
or wharf that extended out into said waters, and 
was then and there fully equipped with safe, sub- 
stantial and seaworthy coal tubs and other ap- 
pliances and equipment necessary for and ordi- 
narily used in said work and on and about steam- 
ships similar to said vessel; that said plaintiff, 
being so of full age and so experienced, entered 
upon said employment and knowingly assumed 
the risks and dangers incident thereto and there- 
after, while aboard said steamship, voluntarily, 
carelessly and with gross negligence on his part, 
moved and assisted to move a certain coal tub, 
with which plaintiff was then and there thoroughly 
conversant and with which he had then and there- 
tofore been doing said work without any com- 
plaint or objection to its condition, although he 
was then and there entirely familiar with such ap- 
pliances and with the method of their use, and 
which tub was used to carry coal in and out of the 
hold of said vessel, by pulling said tub backwards, 
instead of, as he then and there well knew was 
customary, proper and safe, moving and assisting 
to move said tub by pulling on the beckets with 
which for that purpose said tub was provided 
and by which said tub could have been safely 
moved, and that plaintiff by his said pulling and 
assisting to move said tub backwards caused, as 
plaintiff then and there well knew was likely to 
result, the handle with which said tub was pro- 
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vided to fall towards him, and plaintiff, being so 
negligently pulling said tub backwards, was struck 
by said handle as it was falling, and that said care- 
less, voluntary and negligent acts aforesaid of 
plaintiff, so committed by him with knowledge and 
experience of the proper and safe manner of per- 
forming them and of the risks and dangers incident 
thereto and after he had become thoroughly ac- 
quainted with and knew the exact condition of 
said tub and made no complaint or objection what- 
soever as to its condition, were the direct and prox1- 
mate cause of the injury, if any, [8] sustained 
by plaintiff while in said employment, and that all 
of said acts as well as said injury, if any, were en- 
tirely beyond the control of and in no wise caused 
by defendant. 

WHEREFORE defendant prays that it may go 
hence without delay, and that plaintiff recover 
nothing by this action, and that defendant have 
judgment against plaintiff for its costs and dis- 
bursements herein incurred. 

R. E. ROBERTSON, 

A. H. ZIEGLER, 

Attorneys for Defendant. 


United States of America, 
Territory of Alaska,—ss. 

C. M. Taylor, being first duly sworn on oath, de- 
poses and says: That he is a resident of the 
Territory of Alaska, over the age of 21 years, and 
agent of the corporate defendant; that he has read 
the foregoing amended answer, and knows the 
contents thereof, and that the same is true as he 


12 The Alaska Steamship Company 


verily believes; that the reason he makes this veri- 
fication is that there is no president, vice-president 
or other acting head of said corporate defendant 


now in or a resident of said territory. 
C. M. TAYLOR. 


Subscribed and sworn to before me this 21st day 
of March, 1923. 
[ Notarial Seal] R. E. ROBERTSON, 
Notary Public in and for Alaska. 
My commission expires June 20, 1925. 
Copy of the within amended answer received this 
Z2isteday of IManech, 1923. 
J. W. KEHOE, 
Of Counsel for Plaintiff. 


Filed in the District Court, District of Alaska, 
First Division. Mar. 22, 1923. Jno, Dunn, 
Clerk. By M. D. Morrissey, Deputy. [9] 


In the District Court for the Territory of Alaska, 
Division Number One, at Ketchikan. 


No. 2212—A. 
566—K A. 
BERNARD McHUGH, 
Plaintiff, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpora- 


tion, 
Defendant. 
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Order Directing that Reply to Original Answer 
Stand as Reply to Amended Answer—Dated 
March 26, 1923. 

Comes now the plaintiff and moves the Court 
that the reply filed herein by the plaintiff to the 
original answer of the defendant company in this 
court and cause stand as the reply to the answer, 
as amended, of said defendant herein, 

ORDERED, that said reply be and it is hereby 
permitted to stand to and as the reply to the 
amended answer herein. 

Dated this 26th day of March, 1923. 

THOS. ME ED, 
District Judge. 


Filed in the District Court, District of Alaska, 
Mirst Division. Mar. 27, 1923. John H. Dunn, 
Clerk. By——————,, Deputy. 

Entered Court Journal No. D, page 375. [10] 


In the District Court for the District of Alaska, 
Division Number One, at Juneau. 
No. 2212—A. 
No. 566—KA. 
BERNARD McHUGH, 


Plaintiff, 
vs. 


ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 
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Reply. 

Comes now the plaintiff and for reply to the 
further, separate and first affirmative defense in 
defendant’s answer herein, says: 

I. 
Admits the allegations in paragraph one thereof. 
IL. 

Admits that on the 8th day of March, 1922, 
this plaintiff was employed by the defendant as a 
longshoreman in the unloading and discharging of 
coal from the defendant’s steamship ‘‘La Touche’’ 
on to a dock or wharf at the port of Ketchikan, 
Alaska; admits that at that time plaintiff was of the 
age of 38 years; admits that said vessel was then 
and there lying in the tidal waters of the north 
Pacific Ocean, to wit, Tongass Narrows, in the 
Territory of Alaska, and was made fast to the 
said dock and wharf by lines; admits that while 
at said work he was injured as alleged in his 
complaint herein and not otherwise, and denies 
each and every other allegation in said paragraph 
contained. 

And for a reply to the further, separate and 
second affirmative defense in said answer, this 
plaintiff says: 

le 
Admits the allegations of paragraph one thereof. 
Jil 

Admits that on the 8th day of March, 1922, 
this plaintiff was [11] employed by the defend- 
ant as a longshoreman in the unloading and dis- 
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charging of coal from the defendant’s steam- 
slup “‘Lia Touche’ on to a dock or wharf at the 
port of Ketchikan, Alaska; admits that plaintiff 
was of the age of 38 years; admits that said 
vessel was then and there lying in the tidal and 
navigable waters of the North Pacific Ocean, to 
wit, Tongass Narrows, in the Territory of Alaska, 
and was made fast to the said dock and wharf 
by lines; admits that while at said work he was so 
injured as alleged in his complaint, and not other- 
Wise, aud denies each and every other allegation 
in said paragraph contained. 

WHEREFORE plaintiff asks for judgment 
against the defendant as in his complaint herein 
prayed for. 

WICKERSHAM & KEHOE, 
Attorneys for Plaintiff. 


United States of America, 
Territory of Alaska,—ss. 

Bernard McHugh, being first duly sworn, de- 
poses and says: I am the plaintiff named in the 
foregoing reply; that I have read the same, know 
well the contents thereof, and that the same is 
TRUE. 

BERNARD McHUGH, 
Plaintiff. 


Subseribed and sworn to before me this 22d 
day of November, 1922. 
[Notarial Seal] JAMES WICKERSHAM, 
Notary Public for Alaska. 
My commission expires Sept. 15, 1925. 
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Service of a full, true and correct copy of the 
within reply is hereby acknowledged this 22d day 
of November, 1922. 
A. H. ZIEGLER, 
Of Attorneys for Defendant. 


Filed in the District Court, District of Alaska, 
First Division. Now. 22, 1922. Jno, A. Winn, 
Clerk. By M. D. Morrissey, Deputy. [12] 


In the District Court for the Territory of Alaska, 
Division Number One, at Ketchikan. 


No. 566—KA. 
BERNARD McHUGH, 


Plaintiff, 
Vs. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 
Verdict. 


We, the jury in the above-entitled cause of Ber- 
nard McHugh vs. Alaska Steamship Company, a 
corporation, do find a verdict in favor of the plain- 
tiff, Bernard McHugh, and fix his damages at the 
sum of Four Thousand Seven Hundred and Fifty 
($4,750.00) Dollars. 

FRANK W. THOMPSON, 
Foreman. 
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Filed in the District Court, District of Alaska, 
First Division. Mar. 29, 1923. John H. Dunn, 
Clerk. By——————,, Deputy. 

Entered Court Journal No. D, page 379. [13] 


In the District Court for the Territory of Alaska, 
Division Number One, at Ketchikan, Alaska. 
No. 566—KA. 

BERNARD McHUGH, 


Pllaiaarpainy, 
\ VS. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 
Judgment. 


This action came on regularly for trial on the 
26th day of March, 1923, and continued throughout 
the 26th, 27th, 28th and 29th of March, 1923. The 
plaintiff appeared in person and by his attorneys, 
Wickersham and Kehoe; the defendant appeared 
by its attorneys, R. E. Robertson and A. H. Zeig- 
ler. A jury of twelve persons was regularly em- 
paneled and sworn to try the said case. Wit- 
nesses on the part of the plaintiff and defendant 
were sworn and examined. 

After hearing the evidence, the arguments of 
counsel for both parties, and instructions of the 
Court, the jury, on the 29th day of March, 1923, 
retired to consider their verdict, and subsequently 
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and on said day returned into court, and being 
ealled, answered to their names, and say they find a 
verdict for the plaintiff Bernard McHugh, and 
which verdict 1s as follows: 

‘We, the jury in the above-entitled cause 
of Bernard McHugh vs. Alaska Steamship 
Company, a corporation, do find a verdict in 
favor of the plaintiff, Bernard McHugh, and 
fix his damages at the sum of Forty-seven 
Hundred Fifty ($4750.00) Dollars. 

and did thereby assess the plaintiff’s damages in 
the sum of Four Thousand Seven Hundred Fifty 
($4,750.00) Dollars. 

Thereafter and on the 31st day of March, 1923, 
the defendant moved herein for a new trial, which 
motion has been fully heard and is now overruled. 

WHEREFORE, by virtue of the law and by 
reason of the premises aforesaid, it is ordered 
and adjudged that said plaintiff, [14] Bernard 
McHugh, do have and recover of and from said 
defendant, Alaska Steamship Company, the sum of 
Four Thousand Seven Hundred Fifty ($4,750.00) 
Dollars, with interest thereon at the rate of Eight 
(8%) per cent per annum from the date hereof 
until paid, together with plaintiff’s costs and dis- 
bursements incurred in said action, to be hereafter 
taxed. 

Stay of execution granted for 60 days. 

Judgment rendered this 4th day of April, 1923. 

THOS. M. REED, 
District Judge. 
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Filed in the District Court, District of Alaska, 
First Division. Apr. 4, 1923. John H. Dunn, 
Clerk. By—————_, Deputy. 

Entered Court Journal No. D, page 394. [15] 


In the District Court for the District of Alaska, 
Division Number One, at Ketchikan, Alaska. 


No. 566-KA. 
BERNARD McHUGH, 


Plaintiff, 
Vs. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 


Assignment of Errors. 

Comes now the defendant, the Alaska Steamship 
Company, a corporation, by its attorneys, and re- 
spectfully assigns in connection with its petition for 
writ of error, the following errors committed in the 
proceedings and in the trial of the above-entitled 
action, which it intends to urge upon the hearing 
hereof in the Appellate Court: 

I. 

The Court erred in permitting plaintiff’s witness 
Young, on direct examination, over defendant’s ob- 
jections, to answer the question, ‘‘Was that a safe 
appliance’ (referring to the bucket) ‘‘to be used 
at that time under those circumstances in that 
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work?”’ to which said witness answered, ‘‘I would 
not consider it so.’’ 
alr; 

The Court erred in refusing to permit plaintiff’s 
witness Young, on cross-examination, to answer the 
question propounded by defendant ‘‘Do you feel 
as positive of that’’ (referring to the position of the 
men working on the ship) ‘‘as anything else you 
have said in your testimony ?”’ 

IIT. 

The Court erred in permitting plaintiff’s witness 
Williams, on direct examination, over defendant’s 
objections, to testify as to the length of the time the 
bucket was used after plaintiff was [16] injured, 
and particularly to answer the question ‘‘ How long 
was that bucket used after Barney was hurt?’’ To 
which said witness answered ‘‘I don’t know just 
how long after.’’ 

IV. 

The Court erred in permitting plaintiff’s witness 
Williams, on direct examination, over defendant’s 
objections, to answer the question, ‘‘Do you know 
whether that bucket dumped itself when it was be- 
ing taken out at any time?’’ To which said witness 
answered ‘‘I don’t remember, I can’t say, because 
I was underneath the hatch. I ean’t see on deck of 
the hatch.”’ 

ve 

The Court erred in permitting plaintiff’s witness 
Williams, on direct examination, over defendant’s 
objections, to answer the question, “‘Do you know 
whether there was anything, any block of wood put 
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in between the handle and the bucket to hold it at 
any time that night?’? To which said witness an- 
swered, ‘‘I never noticed.’’ 

gcles 

The Court erred in permitting plaintiff’s witness 
Williams, on direct examination, over defendant’s 
objections, to answer the question ‘“‘Was there any 
change made in the bucket after Barney was hurt ?”’ 
‘To which said witness answered, ‘‘Well, not very 
long afterwards they took the bucket and laid it 
aside—the same bucket I was working on. That 
left four men to the bucket and they put me on the 
hook. They worked quite a ways under the hatch 
and I dragged the hook to hook on to the other 
buckets. ”’ 

VII. 

The Court erred in permitting plaintiff’s wit- 
ness Williams, on direct examination, over defend- 
ant’s objections, to answer the question ‘‘Well, I 
will ask him the condition of the tripper then, 
whether it was broken or in good shape.’’ To which 
said witness answered, ‘‘I never noticed any.’’ [17] 

VITL. 

The Court erred in permitting plaintiff’s witness 
.Gillis, on direct examination, over defendant’s ob- 
jections, to testify as to the length of time the 
bucket was used after the accident, and particularly 
to answer the question, ‘‘How long did you work 
with it.’ To which said witness answered, ‘‘It 
wasn’t over two hours at the most.”’ 

Ix. 
The Court erred in permitting plaintiff’s witness 
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Gillis, on direct examination, over defendant’s ob- 
jections, to testify as to the bucket tripping after 
he went to work, which testimony in questions and 
answers is as follows: 

‘*Q. Just explain to the jury how that happened 
and how soon after you went to work. 

Q. How long after you went to work did that 
happen? 

A. The first time it happened was about half an 
hour after. 
. What happened at that time? 
A. Why it spilled all the coal out of it. 
Q. Where was it when it spilled the coal? 
A. In the center of the hatch. 
Q. How far up? 
A. 
Q. 


oo 


Oh, it didn’t get off the ground at all. 
Well, was the wire cable attached to it when 
it spilled ? A. Yes, sir. 

Q. Was anybody touching it? A. No, sir. 

Q. What made it trip itself off, do you know? 

A. Why the catch. 

Q. What was the matter with the catch? 

A. Wore out is all.’? [18] 

Xx. 

The Court erred in permitting plaintiff’s witness 
Gillis, on direct examination, over defendant’s ob- 
jections, to testify as to other occasions of the 
bucket tripping, and particularly to answer the 
question, ‘‘Did it do that again any other time that 
evening?’’ To which said witness answered, ‘‘Yes, 


eines’? 


i) 
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XI. 

The Court erred in permitting plaintiff’s witness 
Gillis, on direct examination, over defendant’s ob- 
jections, to testify as to the manner that the bucket’s 
handle fell on a subsequent occasion, and particu- 
larly to answer the question, ‘‘Why did the handle 
fall that time?’’ To which said witness answered, 
“Oh, it come unhooked.”’ 

dOUL. 

The Court erred in permitting plaintiff’s witness 
Gillis, on direct examination, over defendant’s ob- 
jections, to give his opinion as to whether or not 
the bucket was a safe appliance, and particularly 
to answer the question, ‘‘ You may state to the jury 
whether or not, in your judgment, it was a safe ap- 
pliance, safe apphance to be used for that purpose 
that night.’’ To which said witness answered, ‘‘It 
Wasn't; no; no.”’ 

"ULE. 

The Court erred in permitting plaintiff’s witness 
Gillis, on direct examination, over defendant’s ob- 
jections, to testify as to the usual methods of handl- 
ing coal in buckets, and particularly to answer the 
question, ‘‘Mr. Gillis, I wish you would tell the Jury 
what is the usual method of longshoremen handling 
coal in buckets, as you were that night, follow in 
pulling a bucket back when it comes down to be 
loaded. Is there any particular way of doing it?” 
To which said witness answered, ‘‘Yes, sir.’’ And 
in answer to the further question, ‘Just state if 
there is any usual custom or how do you do it when 
the bucket comes down. What do you do with 
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it?” To which the said witness answered, ‘‘There 
is generally a couple of lugs fastened on it.”? [19] 
XTYV. 

The Court erred in permitting plaintiff’s witness 
Soderberg, on direet examination, over defendant’s 
dbjections, to give his opinion as to whether or not 
the bucket was a safe appliance for handling eoal, 
and particularly to answer the question, ‘‘Now, 
from your examination of that bucket that night, 
and from the actions that you saw it performing, was 
it or was it not a safe appliance for handling coal,”’ 
and, ‘‘ Well, then, I will renew my question as to 
whether or not this bucket that night, as it was be- 
ing used by Barney and these other people at that 
time was a safe appliance?’’ ‘T'o which said witness 
answered respectively ‘‘It was not’’ and, ‘‘No, sir, 
it was not a safe appliance.”’ 

De 

The Court erred in permitting plaintiff’s witness 
Soderberg, on direct examination, over defendant’s 
objections, to testify as to the manner another man 
was hurt after plaintiff’s accident, and particularly 
to answer the question, ‘‘How was he hurt?’’ To 
which the witness answered, ‘‘The same was as 
Barney, only I think the bail took him further up 
on the leg. They got this man out of the hold and 
I seen him a couple of days afterwards. He was 
limping around, and I have seen him since.’’ To 
which answer, upon defendant’s motion, the Court 
ruled, ‘‘ All that latter part may be stricken.”’ 

XVI. 
The Court erred in permitting plaintiff’s witness 
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Klemm, on direct examination, over defendant’s ob- 
jJections, to testify as to his opinion as to whether 
or not the bucket was a safe appliance, and parti- 
cularly to answer the question, ‘‘Mr. Klemm, from 
your experience as a dumper of these buckets and 
from your examination of that particular bucket 
that night, T will ask you as to whether or [20] 
not it was a safe appliance to be used in that elass 
of work?’’ To which said witness answered, ‘‘ Well, 
TY wouldn’t say so,’’ and, ‘‘T wouldn’t say it was 
safe because there was no way of holding that, be- 
cause there was no way of holding that, because, 
for illustration, I think it was the first or second 
bucket that came out of the hold—you hoist the 
bueket out and give it a kind of a swing you know. 
The winch driver did. You know, he wasn’t kind 
of eareful enough; or kind of jerked it a little bit 
and the bucket was going back and forth enough to 
throw that little tripper up and it tripped. The 
bucket dumped itself before it ever got out to me.”’ 
XVII. 

The Court erred in permitting plaintiff’s witness 
Klemm, on direct examination, over defendant’s ob- 
jections, to answer the question, ‘‘Was there any 
ropes on it, or anything?’”’ To which said witness 
answered, ‘“‘I don’t know,’ and, ‘‘Well, I didn’t 
notice any ropes on it. They may have been on there, 
or they may not. I never used them. I would just 
take hold of the edge of the bucket.”’ 

ev mT: 

The Court erred in permitting plaintiff in his own 

behalf, on direct examination, over defendant’s ob- 
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jections, to testify as to his receiving and why he 
had to receive contributions or charity from other 
people, and particularly to answer the question, 
‘Will you state to the jury then, Mr. McHugh, why 
you have had to receive contributions or charity 
from other people?’’ To which said plaintiff an- 
swered, ‘‘I had to receive money for the reason that 
I was unable to limp fifty yards in any half hour 
from the time I left the hospital, for a few months 
after I left the hospital. I was unable to work and 
I had no money; at the time I left the hospital I had 
only $28.00 of my own and the money I received 
afterwards of course I had to borrow [21] it; that 
I must have in order to live.”’ 
GIEX. 

The Court erred in permitting plaintiff’s witness 
Mustard, on direct examination, over defendant’s 
objections, to answer the question, ‘‘Well, can you 
say then whether or not the stiffness will not re- 
main?’’ To which said witness answered, ‘‘ There 
are all sorts of possibilities, but I would not say 
that it might not disappear, that it might not re- 
main, but I should expect it to disappear.”’ 

KOS 

The Court erred in denying defendant’s motion 

for nonsuit at the close of plaintiff’s case in chief. 
POR 

The Court erred in refusing to permit defend- 
ant’s witness Story, on direct examination, to an- 
swer the question, ‘‘What was the purpose of hav- 
ing the picture taken?’’ 


LS) 
=] 
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FEN IT. 

The Court erred in refusing to permit defend- 
ant’s witness Story, on direct examination, to an- 
swer the question, ‘‘All right. Doctor, you state 
that you had a picture taken at that time.”’ 

A UT. 

The Court erred in refusing to permit defendant’s 
witness Story, on direct examination, to answer 
the question, ‘‘State whether or not that was easily 
apparent or’’ 

AKD. 

The Court erred in refusing to permit defend- 
ant’s witness Story, on direct examination, to an- 
swer the question, ‘‘If the patient complains at this 
tine of a soreness and swelling in the first metatarsal 
bone, what, in your opinion, would cause that to 
exist at this time?’’ [22] 

BXYV. 

The Court erred in refusing to permit defend- 
ant’s witness Story, on direct examination, to an- 
swer the question, ‘‘Well, Doctor, if the patient 
complains of a soreness there now, can you express 
an opinion as to whether that would be due to the 
original injury or to some intervening cause after 
his discharge from the hospital ?’’ 

Lary. 

The Court erred in not promptly or at all in- 
structing the jury, at defendant’s request, to disre- 
gard the statement made by plaintiff's counsel in 
the presence of the jury durmg the direct examina- 
tion of plaintiff’s witness Gillis, on rebuttal, that, 
“We offer to show by this witness and by Barney 
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McHugh also, who has appeared as a witness, that 
at that time and place they were talking with this 
man and he was talking generally to the people 
‘around him and that he announced publicly that he 
was an I. W. W., and that it was the only union 
rand the bext union, and then began a general de- 
nunciation of the Government of the United States 
and its officers. We offer to prove that by these 
two witnesses.”’ 
XXVITI. 

The Court erred in permitting plaintiff’s witness 
Mustard, on direet examination on rebuttal, over 
defendant’s objections, to answer the question, ‘‘ My 
question is as to the condition and appearance of 
his foot at the time he first examined it, about the 
15th of May, 1922—the outside appearance of the 
foot.’’ To which said witness answered, ‘‘The foot 
was discolored somewhat and considerable swollen 
the first time I saw it.’’ 

2OOVI OL 

The Court erred in permitting plaintiff’s witness 
Gillis, on direct examination on rebuttal to answer 
the question, ‘‘Was any instructions given to you 
at that time, or at any time on that boat by Mr. 
Pollow, the mate, or by any other officer or any 
other person on the boat, in regard to the manner 
of handling these buckets?’’ [23] To which said 
‘witness answered, ‘‘No, sir.”’ 

XXIX. 

The Court erred in receiving in evidence, over de- 

fendant’s objections, defendant’s original answer 
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in the case, which is Plaintiff’s Exhibit No. —— 
and which in words and figures is as follows: 


‘In the Distriet Court for the Distriet of Alaska, 
Division Number One at Juneau. 


Me. 2712-4. 
BERNARD McHUGH, 


Plast, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 
Plaintiff’s Exhibit No ——. 
ANSWER. 


Comes now defendant and, for answer to the 
eomplaint herein, admits, denies and alleges: 
5 
Defendant admits paragraph I of the complaint. 
Il. 

Defendant admits that on or about the 8th day 
of March, 1922, at Ketchikan, Alaska, plaintiff was 
employed by defendant as a stevedore or longshore- 
man in unloading coal from the steamship ‘‘La- 
Touche,’’ which vessel was then owned and being 
operated by defendant; and the defendant denies 
each and every other allegation contained in para- 
graph II of said complaint. 

NOE 

Defendant denies paragraph III of said com- 

plaint. 
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ie 

Defendant denies paragraph IV of said com- 

plaint. 
v2 

Defendant denies paragraph V of said complaint. 

AND AS A FURTHER, SEPARATE AND 
FIRST AFFIRMATIVE DEFENSE, defendant 
alleges: 

IC: 

That defendant is now and at all times hereinafter 
mentioned was a corporation organized and existing 
under and by virtue of the laws [24] of the State 
of Nevada and engaged in and authorized to engage 
in the business of a common earrier in the Territory 
of Alaska, and that it has paid its annual corpora- 
tion license tax last due to said Territory. 

I, 

That on or about March 8, 1922, defendant em- 
ployed plaintiff together with and as a member of 
a gang or crew of stevedores or longshoremen in the 
unloading and discharging of coa] from the defend- 
ant’s steamship ‘‘LaTouche’’ on to a dock or wharf 
at the Port of Ketchikan, Alaska; that all of said 
stevedores and longshoremen, including plaintiff, 
were then and there of full age and experienced in 
the unloading and discharging of coal from vessels 
on to docks and wharves at said port, and were then 
and there fellow-servants of each other and of 
‘plaintiff and engaged in the same common and gen- 
eral employment, i. e., unloading and discharging 
coal from said vessel at said port, and were suffi- 
cient in numbers to perform such work, according 
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to the customary and usual manner of performing 
the same, with safety to themselves and to plaintiff; 
that said vessel was then and there lying in the 
tidal and navigable waters of the North Pacific 
Ocean, i. e.; Tongass Narrows, in the Territory of 
Alaska, and was then and there made fast by lines 
or ropes to a certain dock or wharf that extended 
out in to said waters, and was then and there fully 
equipped with coal tubs and other appliances, in 
safe, substantial and seaworthy condition, necessary 
for and ordinarily used in said work and on and 
about steamships similar to said vessel; that, while 
so employed, plaintiff and two of his said fellow- 
servants, with plaintiff’s acquiescence and assist- 
ance, all of whom then and there well knew that 
such was not the customary manner of performing 
said work and of the danger likely to result there- 
from, voluntarily, carelessly and negligently and 
while aboard said vessel sought to and did move a 
certain tub, that was used to carry coal in and out 
of the hold of said vessel, by shoving on said tub 
from the rearward, instead of, as they then and 
there well knew was customary, proper and safe, 
moving said tub forward by pulling on the beckets 
with which for that purpose said tub was provided 
and by which said tub could have been safely moved, 
and that said plaintiff and his said fellow-servants 
by their said shoving on said tub forced the body of 
said tub forward and caused the handle with which 
said tub was provided to fall rearward, and plain- 
tiff, being so negligently at the rear of said tub, 
was struck by said handle as it so fell rearward 
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under the forward impetus so given to the body of 
said tub by the said negligent shoving of plaintiff 
and his said fellow-servants; and that said careless, 
voluntary and negligent acts aforesaid of said 
plaintiff and of his said fellow-servants, so com- 
mitted by them with knowledge and experience of 
the proper and safe manner of performing them 
and of the danger likely to result by performing 
them in the manner in which they did, were the 
direct and proximate cause of the injury, if any, 
sustained by plaintiff while in said employment, 
and that all of said acts as well as said injury, if 
any, were entirely beyond the control of and in no 
wise caused by the defendant. 

AND AS A FURTHER, SEPARATE AND 
SECOND AFFIRMATIVE DEFENSE, defend- 
ant alleges: 

if 

That defendant is now and at all times herein- 
after mentioned was a corporation organized and 
existing under and by virtue of the laws of the 
State of Nevada and engaged in and authorized to 
engage in the [25] business of common carrier 
in the Territory of Alaska, and that it has paid its 
annual corporation license tax due to said territory. 

dale 

That on or about March 8, 1922, the plaintiff, 
being then and there a man of full age and experi- 
enced in the unloading and discharging of coal and 
freight from vessels on to docks and wharves at the 
Port of Ketchikan, Alaska, and knowing the dan- 
gers and risks incident and appurtenant to such 
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work and of work on and about steamships while 
unloading and discharging coal, was employed by 
defendant together with and as a member of a gang 
or crew of stevedores or longshoremen who were 
then and there engaged in unloading coal from the 
defendant’s steamship ‘‘LaTouche’’ at said port; 
ithat said vessel was then and there lying in the 
tidal and navigable waters of the North Pacifie 
Ocean, i. e.; Tongass Narrows, in the Territory of 
Alaska, and was then and there made fast by lines 
or ropes to a certain dock or wharf that extended 
out into said waters, and was then and there fully 
equipped with safe, substantial and seaworthy coal 
tubs and other appliances and equipment necessary 
for and ordinarily used in said work and on and 
about steamships similar to said vessel; that said 
plaintiff, being so of full age and so experienced, 
entered upon said employment and knowingly as- 
sumed the risks and dangers incident thereto and 
thereafter while aboard said steamship, voluntarily, 
carelessly and with gross negligence on his part, 
moved and assisted to move a certain coal tub, with 
which plaintiff was then and there thoroughly con- 
versant and with which he had then and theretofore 
been doing said work without any complaint or 
objection to its condition, although he was then and 
there entirely familiar with such appliances and 
with the methods of theix use, and which tub was 
used to carry coal in and out of the hold of said 
vessel, by shoving on said tub from the rearward, 
instead of, as he then and there well knew was cus- 
tomary, proper and safe, moving and assisting to 
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move said tub by pulling on the beckets with which 
for that purpose said tub was provided and by 
which said tub could have been safely moved, and 
that plaintiff by his said shoving and assisting to 
shove said tub forward from the rear caused, as 
‘plaintiff then and there well knew was likely to re- 
Sult, the handle with which tub was provided to fall 
rearward, and plaintiff, being so negligently at the 
rear of said tub, was struck by said handle as it so 
fell rearward under the forward impetus so given 
to the body of said tub by the said negligent shoving 
and assistance in shoving of plaintiff; and that said 
careless, voluntary and negligent acts aforesaid of 
plaintiff, so committed by him with knowledge and 
experience of the proper and safe manner of per- 
forming them and of the risks and dangers incident 
thereto and after he had assumed said risks and 
dangers and after he had become thoroughly ac- 
quainted with and knew the exact condition of said 
tub and made no complaint or objection whatsoever 
as to its condition, were the direct and proximate 
cause of the injury, if any, sustained by plaintiff 
while in said employment, and that all of said acts 
as well as said injury, if any, were entirely beyond 
the control of and in no wise caused by defendant. 

WHEREFORE defendant prays that it may go 
hence without day, and that plaintiff recover noth- 
ing by this action, and that defendant have judg- 
ment against plaintiff for its costs and disburse- 
ments herein incurred. 

(Signed) <A. H. ZIHNGLER, 
(Signed) R. E. ROBERTSON, 
Attorneys for Defendant. [26] 
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United States of America, 
Territory of Alaska,—ss. 

Willis E. Nowell, being first duly sworn on oath, 
deposes and says: That he is a resident of the 
Territory of Alaska, over the age of 21 vears, and 
agent of the corporation defendant; that he has 
read the foregoing answer, and knows the contents 
thereof, and that the same is true as he verily be- 
lieves; that the reason he makes this verification is 
that there is no president, vice-president or other 
acting head of said corporate defendant now in or 
resident of said territory. 

(Signed) WILLIS E. NOWELL. 


Subseribed and sworn to before me this 27th 
day of October, 1922. 
(Signed) R. E. ROBERTSON, 
Notary Public for Alaska. 
My commission expires June 20, 1925.”’ 


Copy of the within answer reeeived this 27th day 
of October, 1922. 

WICKERSHAM & KEHOE, 
Of Counsel for Plaintiff. 
ARA, 

The Court erred in denying defendant’s motion 
for a directed verdict for the defendant herein at 
the close of the evidence. 

AX KI. 

The Court erred in not promptly instructing the 
jury and in failing to promptly strike from the 
records, at defendant’s request, the statement made 
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by plaintiff’s counsel in his argument on rebuttal to 
the jury that; ‘‘Now, both attorneys talked about 
Barney’s drinking and being on a spree, and they 
said that this damage to his foot might have been 
produced that way. Well, it might have been pro- 
duced in a thousand different ways. But it wasn’t! 
Doctor Mustard swore to you men positively—and 
there was nobody brought here to question him. 
They didn’t even ask Doctor Story about it—Doc- 
tor Mustard swore positively that that foot was in- 
jured at the same time that the other two bones 
were broken by that big, iron nub which struck the 
bone, sunk in and broke it and bruised the foot.”’ 
XO, 

The Court erred in failing and refusing to give 
defendant’s requested instruction No. 1, as follows: 
[27] 

I instruct you that in law the plaintiff is not with- 
out fault, if it appears from the evidence that by 
the exercise of any care and caution which was, 
under the circumstances, reasonable, practicable 
and available, he might have avoided the injury 
charged. 

XXXITI. 

The Court erred in failing and refusing to give 

defendant’s requested instruction No, 2, as follows: 
‘‘T instruct you that it is the duty of an em- 
ployee to exercise ordinary and reasonable care 

in the protection of himself in the performance 

of his work; and if he does not do so, and his 
want of care contributes in any degree, how- 
ever slight, to any injury to himself, then he is 
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euilty of contributory negligence, and cannot 
recover damages from his employer, even 
though the employer were neglgent. If you 
find, from a preponderance of the evidence, 
that the plaintiff McHugh, in his work about, 
or in pulling on the rear rim of, the coal tub in 
the manner that he did, and that his want of 
eare contributed to the happening of the injury 
complained of, then your verdict must be for 
the defendant, Alaska Steamship Company.”’ 
XXXIV, 
The Court erred m failing and refusing to give 
defendant’s requested instruction No. 3, as follows: 
‘‘T instruct you that contributory negligence 
is the want of ordinary care on the part of the 
party injured; that is to say, it is not the want 
of such care as an unusually prudent person 
would take, but the want of such care as an 
ordinarily prudent person would exercise under 
the same or similar circumstances, whic, either 
by itself or concurring with the negligence of 
the defendant, if any, proximately causes the 
injury.’’ 
XXXV. 
The Court erred in failing and refusing to give 
defendant’s requested instruction No. 5, as follows: 
‘*T instruct you that if you find from the pre- 
ponderance of the evidenee that the plaintiff 
took hold of the rear rim of the coal tub in 
question and pulled or shoved thereon, and that 
when he did so he knew that the bail of said 
coal tub, if it should fall, could only fall toward 
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the rear and not toward the front of said tub, 
and that he could have taken hold of said tub 
by the rim forward of the bail thereon, or by 
handles attached to the lip of the tub, or beckets 
attached to said handles, instead of taking hold 
of said tub by the rear rim thereof, and that by 
so doing he could have moved the tub in safety, 


and that he took hold of the said rear rim of - 


said tub and: pulling or shoving thereon was a 
dangerous way of moving said tub, and that to 
take hold of the rim of said tub forward of the 
bail or by handles or beckets attached to said 
handles on the lip of said tub was a, safe way 
of moving said tub, and that the plaintiff volun- 
tarily selected a way which he knew was a dan- 
gerous way instead of a way which he knew was 
a safe way of doing said work, in such case the 
jury will find for the defendant.’’ [28] 
XXXVI. 


The Court erred in failing and refusing to give 


defendant’s requested instruction No. 6, as follows: 


‘*T instruct you that if you find from the pre- 
ponderance of the evidence that the plaintiff 
was directed in moving the coal tub on which 
he was working to move the same forward with 
its lip or nose in a forward position, and to so 
move it forward by pulling on the handles or 
beckets attached to said handles on the lip of 
said tub, if you find there were any such 
handles or beckets, or by taking hold of said 
tub forward of the bail, and you further find 
that such was a safe way to move said tub, and 


vs. Dernard Mecllugh. 39 


that it had been done, the plaintiff would not 
have been injured, and you further find that 
the plaintiff, instead of adopting this method, 
moved said tub either by pulling or shoving on 
the rear rim, and was injured in consequence 
of so doing, then the plaintiff’s own negligence 
was the proximate cause of the injury, and in 
such case you should find for the defendant.”’ 
XAXVIT. 
The Court erred in failing and refusing to give 
defendant’s requested instruction No. 7, as follows: 
‘*T instruct you that if you believe that plain- 
tiff was injured by reason of the bail of the 
coal tub falling against or upon his foot, and if 
you find that the condition of said tub includ- 
ing the bail thereof and the trigger or catch, 
Was open and obvious to plaimtiff, and consider- 
ing his age and intelligence, he should and 
ought to have known the danger, if any, con- 
fronting him in the use of said tub and if you 
find from a preponderance of the evidence that 
the plaintiff, considering the circumstances sur- 
rounding him at the tnne, was not exercising 
such care and prudence in undertaking to do 
the work at which he was engaged that would 
or should ordinarily be exercised by a person of 
like age and intelligence of plaintiff under simi- 
lar circumstances, then plaimtiff cannot recover, 
even though the plaintiff at the time was work- 
ing pursuant to instructions of the defendant, 
if you should so find.”’ 
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KKXXVIIT. 

The Court erred in failing and refusing to give 
defendant’s requested instruction No. 8, as follows: 
‘‘T instruct vou that if you find that the 
plaintiff was injured by reason of the bail of 
the coal tub in question falling upon or against 
him, and if you find from a preponderance of 
the evidence that the condition and manner in 
which said bail was operated and held in place 
and released was open and obvious to plaintiff, 
and if you find from a preponderance of the 
evidence that plaintiff was of sufficient intelli- 
gence to comprehend and know, and ought to 
have known, considering his age and intelli- 
gence, the danger, if any, surrounding “imi, 
then the plaintiff cannot recover. anything in 
this case, even if the defendant company was 
at fault and negligent in allowing said coal tub 
to be used by the plaintiff or in permitting the 
trigger or catch on the [29] bail thereof to 
be out of order, if you find by the preponder- 
ance of the evidence that such is the fact and 
in such case you will render your verdict for 

the defendant.”’ 

DD ORD 

The Court erred in failing and refusing to give 
defendant’s requested instruction No. 10, as follows: 
“I instruct you further that an employee | 
who continues in the service of his employer 
after notice of a defect increasing the danger 
of the service, assumes the risk as increased by 
the defect, unless the master promises to 


vs. Bernard McHugh. 41 


remedy the defect; and in the event that the 
master does so promise, the servant may, by 
relying upon such promise, remain in the ser- 
viee of the master only for such a time there- 
after as would be reasonably sufficient to enable 
the master to remedy the defect, and if the 
master does not, within a reasonable time after 
such promise, remedy the defect, then and in 
such event, if the servant continues still in the 
employ of the master, he assumes the risk as 
increased by the defect; and if you beheve in 
this case that the tub with which the plaintiff 
was working, that the trigger or cateh holding 
the bail in place thereon was defective, and that 
the defendant company promised to remedy the 
same but failed to do so within a reasonable 
time after such promise, and that McHugh con- 
tinued thereafter to work for the defendant 
knowing that the defendant had failed to 
remedy the defect within a reasonable time 
after such promise, then and in such event, I 
instruet you that McHugh assumed the addi- 
tional risk of the defect, if any, inesaid tub, 
and you will return a verdict for the defend- 
ant.’’ 
KL. 

The Court erred in failing and refusing to give 
defendant’s requested instruction No. 12, as fol- 
lows: 

“You re instructed that if McHugh engaged 
with the Alaska Steamship Company in the 
work of unloading or assisting to unload coal 
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from the steamship ‘LaTouche’ without at 
the time fully understanding or comprehending 
the dangers incident to such work, yet if you 
find that between the time of his employment 
and the time he was injured he learned of those 
dangers, if any, or in the course of his employ- 
ment he ought to have known of the liability 
to accident by being hit by the bail of the coal 
tub if the same should fall, it is your duty to 
find that he assumed the risk of such injury as 
incident to his employment, and vou cannot at- 
tribute the accident to the negligence of the 
Alaska Steamship Company.”’ 
Davie 


The Court erred in failing and refusing to give 


defendant’s requested instruction No. 16, as follows: 


‘“You are instructed that the Alaska Steam- 
ship Company is [380] not responsible for the 
negligence of McHugh’s fellow-servanis, if the 
jury believes from the evidence that plaintiff’s 
fellowservants were guilty of negligence, and 
that such negligence caused the accident by 
which plaintiff claims to have been injured. 
The term ‘‘fellow-servants’’ as used in these 
instructions means those who were engaged with 
the plaintiff in the same work, without any 
relation to each other, except as co-laborer, and 
without rank.” 

XLII. 


The Court erred in failing and refusing to give 


defendant’s requested instruction No. 17, as follows: 


‘*You are instructed in this case that if you 
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find from the preponderance of the evidence 
that the injury which McTtugh claims to have 
suffered was caused by the neghgence of lis 
fellow servants, that is, if his fellow servants 
so negligently handled, moved, pulled or shoved 
the coal tub with or about which McHugh was 
working, so as to cause the bail or: handle 
thereof to fall and strike MeHugh and to cause 
said injury, then your verdict should be for the 
defendant.’’ 
XLITT, 

The Court erred in failing and refusing to give 
defendant’s supplemental requested instruction No. 
1, as follows: 

‘‘T instruct you that negligence is defined as 
being the failure to observe, for the protection 
of the interest of another person, that degree 
of care, precaution and vililance which the 
cireumstances justly demand, whereby such 
other person suffers injury. 

And in this case you cannot find a verdict 
for the plaintiff McHugh in any amount what- 
soever unless you first find by a preponderance 
of the evidence that the injury, if any, sus- 
tained by him and the damages, if any, in- 
curring to him by reason thereof, were the 
results of negligence, as hereinbefore defined, 
of the defendant Alaska Steamship Company 
or its officers, agents, or employees, or by reason 
of some defect or insufficiency due to its or 
their negligence, as hereinbefore defined, in the 
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coal tub or bucket with which said plaintiff 
McHugh claims to have been working. 

In this behalf I instruct you that the mere 
occurrence of the injury, or of the damage com- 
plained of, if you find by a preponderance of 
the evidence that the plaintiff McHugh did sus- 
tain said injury and damages, is no evidence of 
negligence on the part of the defendant Alaska 
Steamship Company or of any of its officers, 
agents or employees, or that the existence of a 
defect or insufficiency if you so find, in said 
coal tub or bucket was due to its or their negli- 
gence, and I further instruct you that the 
burden is on the plaintiff McHugh to show, by 
a preponderance of the evidence, that the de- 
fendant Alaska Steamship Company was guilty 
of negligence, as hereinbefore defined, which 
proximately caused the injury and damage. 
The plaintiff McHugh has the burden of 
proving, by a preponderance of the evidence, 
that the defendant Alaska Steamship Company 
was guilty of negligence.’’ [31] 

ZOEY’, 

The Court.erred in failing and refusing to give 
defendant’s supplemental requested instruction 
No, 3, as follows: 

‘fT instruct you that the mere fact that you 
find from a preponderance of the evidence that 
the bail of the coal tub on or about which 
McHugh claims to have been working fell upon 
or came in contact with his foot and injured it 
as claimed by him and that he suffered damages 
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therefrom as contended by him, is no evidence 
of negligence on the part of the defendant 
Alaska Steamship Company or any of its offi- 
cers, agents or employees or that the defeet, if 
you find by a preponderance of the evidence 
that there was a defect, in said tub or bucket 
was duc to its or their negligence, but the bur- 
den is on McHugh to show by a preponderance 
of the evidenee that the defendant Alaska 
Steamship Company was guilty of negligence 
which proximately caused said, if any, injury, 
and said, if any, damages, that is to say, the 
burden is on MeHugh to show by a preponder- 
ance of the evidence that the defendant Alaska 
Steamship Company or its officers, agents or 
employees failed to observe, for the protection 
of said McIiugh while he was working on said 
vessel ‘LaTouche’ on March 9, 1922, that degree 
of care, precaution and vigilance which the cir- 
cumstances in connection with said work justly 
demanded, and that by reason thereof said 
McHugh suffered said injury and damages.”’ 
XLV, 

The Court erred in failing and refusing to give 
defendant’s supplemental requested instruction 
No. 4, as follows: 

‘‘T instruct you that in this case even though 
you should find the defendant Alaska Steam- 
ship Company guilty of neglhgence from a 
preponderance of the evidence and that the 
plaintiff McHugh is entitled to damages, you 
should not base your verdict upon the theory 
or conclusion that said McHugh has been per- 
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manently injured for the reason that there is 
no evidence in this case that said McHugh has 
been permanently injured.”’ 

XLVI. 

The Court erred in failing and refusing to give 
defendant’s supplemental requested instruction 
No. 5, as follows: 

‘‘T instruct you that in this case even though 
you should find from a preponderance of the 
evidence the defendant Alaska Steamship Com- 
pany guilty of negligence and that the plaintiff 
McHugh is entitled to damages, you should not 
base your verdict upon the theory or conclusion 
that said McHugh has been permanently in- 
capacitated for the reason that there is no evi- 
dence in this ease that said MeHugh has been 
permanently incapacitated in his earning 
power.’’ [32] 

DEY I, 

The Court erred in failing and refusing to give 
defendant’s supplemental requested instruction 
No. 6, as follows: 

‘‘T instruct you that you cannot find the de- 
fendant Alaska Steamship Company guilty of 
negligence in this case unless you find from a 
preponderance of the evidence that it had knowl- 
edge of the defect, if any, in the coal tub or 
bucket being used by McHugh or that it should 
have, in the exercise of ordinary care, acquired 
such knowledge. I instruct you that it is a rule 
of law that the master is not usually lable for 
latent defects, nor is he liable for defects aris- 
ing so short a time prior to the accident, if any, 
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as not to have been discovered by him in the 
course of his reasonable inspections. In this 
case the Alaska Steamship Company is known 
as the ‘master,’ and the plaintiff McHugh is 
known as the ‘servant.’ ”’ 
ALEVE, 
The Court erred in giving its certain instruction 
numbered 7, which is as follows: 

“You are instructed that the defendant, the 
Alaska Steamship Company, admits in its an- 
swer in this case that the plaintiff herein was 
one of its employees engaged by it in unloading 
and discharging coal out of its steamship, the 
‘LaTouche,’ on to the dock or wharf at Ketchi- 
kan, Alaska, on March 8, 1922, and also on that 
day and at all times since that day the said 
Alaska Steamship Company, defendant herein, 
Was and now is a common carrier engaged in 
trade and commerce in the Territory of Alaska.”’ 

ALIX. 
The Court erred in giving its certain instruction 
numbered 8, which is as follows: 

‘You are instructed that every common-ear- 
rier engaged in trade or commerce in the Terri- 
tory of Alaska, shall be and is lable to any of 
its employees for all damages which may result 
from the negligence of any of its officers, agents, 
or employees, or by reason of any defect or in- 
sufficiency due to its negligence in its cars, ap- 
plianeces and machinery; and you are also in- 
structed that in all actions brought against any 
common carrier to recover damages for per- 
sonal injuries to an employee, the fact that the 
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employee may have been guilty of contributory 
negligence shall not bar a recovery by the em- 
ployee where his contributory negligence was 
shght and that of the employer was gross in 
comparison. But the damages shall be dimin- 
ished by the jury in proportion to the amount 
of negligence attributable to such emplovee. 
All questions of negligence and contributory 
negligence shall be for the jury.”’ 
IE 
The Court erred in giving its certain instruction 
numbered 9, which is as follows: [33] 

“You are further instructed that in this case 
the defendant the Alaska Steamship Company, 
is liable to the plaintiff for all damages which 
may have resulted to him from the negligence 
of the defendant or by reason of any defect or 
insufficiency due to its negligence in its appli- 
ance, machinery, ways or works, causing the in- 
jury to his person, if any, so alleged to have 
been received by him on March 8, 1922, while so 
employed by the defendant in unloading and 
discharging coal from defendant’s steamship, 
the ‘LaTouche,’ onto the wharf or dock at 
Ketchikan, Alaska.’’ 

LI. 
The Court erred in giving its certain instruction 
numbered 10, which is as follows: 

‘Tf you should find from the evidence, how- 
ever, that the plaintiff was guilty of any con- 
tributory negligence in causing the injury com- 
plained of, you are hereby instructed that such 
contributory negligence shall not bar a recovery 
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by him in this ease, where his contributory neg- 
hgence was slight and that of the defendant was 
gross in comparison. If von should find that 
the plaintiff was guilty of contributory neeli- 
gence at the time of the alleged injury, it would 
then be vour duty to determine from the evi- 
dence in the case whether his contributory negli- 
gence was slight in comparison with that of the 
defendant, and to diminish the damages, if 
any, to be allowed to the plaintiff in proportion 
to the amount of the negligence attributable to 
the plaintiff in comparison with the combined 
negligence of the plaintiff and of the defendant, 
and to return a verdict accordingly.” 
; La 

The Court erred in giving its certain instruction 

numbered 11, which is as follows: 

‘‘You are instructed that no person shall re- 
cover damages from a common-carricr under 
the laws in force in Alaska for personal injury 
to himself, where the injury was done by his 
own consent, or was caused by his own negli- 
gence, without any negligence on the part of the 
defendant; but where the plaintiff and defend- 
ant are both at fault, the plaintiff may still re- 
cover, provided he could not, by the exercise of 
ordinary care, have prevented the injury, but 
the damages shall be diminished by the jury in 
proportion to the amount of negligence attribu- 
table to such plaintiff emplovee.”’ 

LITI. 
The Court erred in giving its certain mstruction 
numbered 14, which is as follows: 
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‘The jury are instructed that contributory 
negligence is the neghgent act of a plaintiff 
which, concurring and co-operating with the 
neghgent act of a defendant, is the proximate 
cause of the injury. If you shall find that the 
plaintiff was guilty of contributory negligence, 
the act of Congress under which this suit is 
brought provides that such contributory neg- 
ligence is not to defeat a recovery altogether, 
but that the damages [34] shall be diminished 
by the jury in proportion to the amount of 
negligence attributable to such employee. So, 
if you reach that point in your deliberations 
where you find it necessary to consider the de- 
fense of contributory negligence, the negligence 
of the plaintiff is not a bar to a recoverv, but 
it goes by way of diminution of damages in pro- 
portion to his negligence, as compared, with the 
combined negligence of himself and the de- 
fendant. If the defendant relies upon the de- 
fense of contributory negligence, the burden is 
upon it to establish that defense by a prepon- 
derance of the evidence.”’ 

XIV. 


The Court erred in giving its certain instruction 


numbered 15, which is as follows: 


‘‘The statute under which this suit is brought 
makes the defendant liable to the plaintiff for 
all injuries suffered by the plaintiff because of 
its negligence, or that of any of its officers, 
agents or other employees. Therefore, as a 
matter of law, the negligence of any officer, 
agent or employee of the defendant, other than 
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the negligence of the plaintiff himself, is the 
negligence of the defendant, for which it would 
be liable.’’ 
LV. 
The Court erred in giving its certain instruction 
numbered 16, which is as follows: 

‘“The plaintiff in this case alleges that the in- 
jury he suffered, if any, was caused by the 
negligence of the defendant in failing to fur- 
nish a safe and well-lighted place for him to 
work in, and safe applianees and equipment 
with which to work, whereby, he was injured. 

On this branch of the case, the Court instructs 
you that an employer does not guarantee the ab- 
solute safety of the place where the employee 
works; but it is the duty of the employer to 
exercise ordinary and reasonable care in pro- 
viding a safe place for the employee to work 
in, and this duty cannot be delegated to a ser- 
vant, so as to exempt the employer from habil- 
ity for injuries caused to another servant by its 
omission. The servant or employee does not 
undertake to incur the risk arising from the 
negligence in providing or maintaining a suit- 
able and safe place for his work. His contract 
implies that, in regard to this matter, his em- 
ployer will exercise due care in making ade- 
quate provision that no danger shall ensue to 
him. It was the duty, therefore, of the defend- 
ant and its officers, agents and employees in 
charge of the work on the steamship ‘La'Touche’ 
at the time of the injury to plaintiff, resulting 
from the employment of the plaintiff as a 
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laborer in such work, to exercise reasonable 
care in properly lighting the place where plain- 
tiff was required to work, and if the jury shall 
find by a fair preponderance of the evidence 
that the plaintiff was so injured on the defend- 
ant’s steamship ‘LaTouche’ on March 8, 1922, 
while so unloading and discharging coal there- 
from, and that the place where he was required 
to work was dark and badly lighted, and that 
the condition of the light prevented the plain- 
tiff from discovering the defective condition of 
the appliance with which he was working, if 
you find that the appliance was defective, 
whereby he was injured, you should find a ver- 
dict for the plaintiff.”’ [35] 
LVI. 
The Court erred in giving its certain instruction 
numbered 17, which is as follows: 

‘‘The Court further instructs the jury that it 
was the duty of the defendant steamship com- 
pany, its officers, agents and employees having 
charge of the work in which plaintiff was en- 
gaged when he was injured, to furnish to the 
plaintiff who was in his employ, such tools, ap- 
plances, tubs and other instrumentalities as 
were reasonably safe for the purpose for which 
they were used, and the Court instructs the jury 
that if they believe from a fair preponderance 
of the evidence in this case, that the defend- 
ant steamship company or its officers, agents or 
employees in charge of said work furnished 
plaintiff with an iron tub to be used in the per- 
formance of his duties as such employee, which 
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it knew to be defective, or which its officers, 
agents, or employees whose duty it was to 
superintend the plaintiff’s work, knew to be 
defective, or which, by the exercise of reason- 
able diligence the defendant or its officers, 
agents or employees superintending said work 
might have known to be defective and liable to 
drop the handle of the said iron bucket when so 
being used in said work, and that in consequence 
of said defect the plaintiff, while exercising 
ordinary care, was injured while in the per- 
formance of his duties, then the jury should 
find a verdict for the plaintiff.”’ 
ye: 
The Court erred in giving its certain instruction 
numbered 19, which is as follows: 

‘“One of the defenses in this case is that the 
plaintiff being of full age and experienced in 
the work of unloading and discharging coal 
from a steamship unto a wharf or dock at 
Ketchikan, Alaska, assumed the risks of the em- 
ployment and cannot recover for that reason. 

On that branch of the case the jury are in- 
structed that the plaintiff assumed only the 
risks of the injury which were ordinarily inci- 
dent to the employment in which he was en- 
gaged; and vou are further instructed in this 
connection, that by the use of the expression ‘‘a 
risk ordinarily incident to the employment” is 
meant a risk of injury that does not arise or 
grow out of any act of negligence on the part 
of the defendant or its servants, and that when- 
ever a risk is created by an act of negligence on 
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the part of a steamship company operating as a 
common carrier, or its employees, this is not a 
risk ordinarily incident to the employment; and 
if any injury came to plaintiff by reason of any 
neghgence of defendant or its employees, other- 
wise than his own negligence, if any, this would 
not be a risk which he assumed as incident to his 
employment. 
LVITI. 


The Court erred in giving its certain instruction 


numbered 2014, which is as follows: 


‘“There is this difference between the defense 
of [36] contributory negligence and that of 
assumption of risk. Contributory negligence 
is the omission of the employee to use those pre- 
cautions for his own safety which ordinary pru- 
dence requires; while assumption of risk is the 
doctrine that in the absence of such obvious 
dangers as no ordinarily prudent person would 
imeur, an employee is held to assume the risk of 
the ordinary dangers of the occupation into 
which he is about to enter, and also those risks 
and dangers which are known, or are so plainly 
observable that the employee may be presumed 
to know of them, and if he continues in the 
master’s employ without objection, he takes 
upon himself the risk of injury from such de- 
fects. | 

The jury, in the case of defense of contribu- 
tory negligence, should compare the negligence 
of the parties, if any shown, and such defense is 
not a bar to plaintiff’s recovery, where his con- 
tributory negligence was slight and that of the 
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employer was gross in comparison, but the dani- 
ages should be diminished by the jury in pro- 
portion to the amount of the employee’s negli- 
gence. 

If the jury, on the other hand, find that the 
plaintiff assumed the risk of his employment 
under the wnstruction I have given vou, then 
such finding would be a bar to plaintiff’s recov- 
ery and your verdict should be for the defend- 
amit.” 


Ty TX, 
The Court erred in giving its certain instruction 
numbered 21, which is as: follows: 

‘The jury is instructed that if you shall find 

a verdict for the plaintiff in this case, it will be 
your duty to assess the damages which he has 
sustained, not to exceed the sum of Ten Thou- 
sand Dollars demanded in his complaint. The 
damages, if any, in this case, cannot be exemp- 
lary; that is, given by way of example or pin- 
ishment, but must be lmited to actual or 
compensatory damages; and in estimating their 
amount you should take into consideration the 
monetary loss, if any, sustained by plaintiff 
through inability to work during the periods of 
his incapacity and probable incapacity alleged 
in the complaint, also the condition of his health 
and physical ability to labor, before the accident 
complained of, as compared with the present 
condition thereof and how far the injury is 
probably permanent in its character and results, 
as well as the mental and physical suffering he 
has suffered, if any, by reason of the injury; 
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and you will allow such damages as in your 
opinion will fairly and justly compensate plain- 
tiff for all the injury and loss and suffering, 
physical and mental, sustained by him, as the 
direct and proximate results of the accident, not 
to exceed the amount demanded in the com- 
plaint.”’ 
Tex: 

The Court erred in receiving and filing herein the 
verdict of the jury in favor of the plaintiff and 
against the defendant. 

Meal 

The Court erred in entering judgment herein in 
favor of the plaintiff and against the defendant, 
which said judgment was entered herein on April 
4, 1923, in favor of the plaintiff and against the 
defendant, for the sum of $4,750.00. 

R. E. ROBERTSON, 
A. H. ZIEGLER, 
Attorneys for Defendant. 


Filed in the District Court Territory of Alaska, 


First Division. Jun. 1, 1923. John H. Dunn, 
Clerk. By t—————, Deputy. [87] 
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In the District Court for the District of Alaska, 
Division Number One at Ketchikan. 


No. 566—IKKA. 
BERNARD McHUGH, 


Plaintiff, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpo- 
ration, 
Defendant. 


Petition for Writ of Error. 

Comes now the Alaska Steamship Company, a 
corporation, the above-named defendant, and com- 
plains that in the records and proceedings had in 
the District Court for Alaska, Division Number 
One, in Case No. 566-KA, Bernard McHugh, Plain- 
tiff, vs. Alaska Steamship Company, a Corporation, 
Defendant, and also in the rendition of the judg- 
ment in said cause in said District Court against 
said Alaska Steamship Company, a Corporation, in 
the sum of $4,750.00 on April 4, 1923, together with 
interest thereon and costs, manifest error hath hap- 
pened to the great damage of the said Alaska Steam- 
ship Company, a corporation, as will more fully 
appear from the assignment of errors filed herewith, 
and respectfully prays that a writ of error may be 
issued herein, and for an order fixing the amount of 
the bond in said cause, and for such other orders 
and processes as may cause the said errors to be cor- 
rected by the United States Circuit oma of Ap- 
peals for the Ninth Circuit. 
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Dated this 26th day of May, 1923. 
R. E. ROBERTSON & A. H. ZIEGLER, 
Attorneys for the Alaska Steamship Company. 


Filed in the District Court, Territory of Alaska, 
First Division. Jun. 1, 1923. John H. Dunn, 
Clerk. By ——————, Deputy. [88] 
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in the District Court for the District of Alaska, 
Division Number One at Ketchikan. 


No. 566—IKA. 
BERNARD McHUGH, 


Plaintiff, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpo- 
ration, 
Defendant. 


Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS, 
That we, the Alaska Steamship Company, a Corpora- 
tion, as Principal, and the United States Fidelity & 
Guaranty Company, a Corporation, as Surety, 
hereby acknowledge ourselves to be indebted and 
firmly bound to pay to Bernard McHugh the sum 
of Six Thousand Dollars ($6,000.00) good and law- 
ful money of the United States, for the payment of 
which sum, well and truly to be made, we hereby 
bind ourselves, our and and each of our successors 
and assigns, jointly and severally, firmly by these 
presents. 
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Sealed with our seals and dated the Ist day of 
June, 1923, 

The condition of this obligation is such, however, 
that whereas the above bounden Alaska Steamship 
Company, a corporation, has sued out a writ of 
error in the above-entitled cause to the United States 
Circuit Court of Appeals for the Ninth Circuit to 
reverse the Judgment rendered, made and entered in 
said. cause on the 4th day of April, 1923, wherein 
and whereby it is ordered, adjudged and decreed 
that Bernard McHugh, the above-named plaintiff, 
have and recover from the said Alaska Steamship 
Company, the above-named defendant, the sum of 
$4,750.00, with interest thereon at the rate of eight 
per cent per annum from said date, together with 
his costs and disbursements, 

NOW THEREFORE, if the said Alaska Steam- 
ship Company, a corporation, shall prosecute its 
said writ of error to effect, and [39] shall answer 
for and pay all such damages and costs as may be 
awarded against it, if it fail to make its plea good, 
then this obligation shall be null and void; other- 
wise to remain in full force and effect. 

ALASKA STEAMSHIP COMPANY, a 
Corporation, 
By R. E, ROBERTSON, 
Its Attorney, 
Priteypal. 
[Seal Surety Co.] 
UNITED STATES FIDELITY &@ GUAR- 
ANTY COMPANY, a Corporation. 
By R. BE. ROBERTSON, 
Its Attorney in Fact and General Agent, 
m Surety. 
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Acknowledged before me this Ist day of June, 
1928. 
[Notary Seal] A. H. ZIEGLER, 
Notary Public for Alaska. 
My commission expires July 15, 1925. 


Approved as to form and sufficiency of surety, 
this the 1st day of June, 1923, and it is hereby or- 
dered that said bond shall operate as a go echeee 
from the filing hereof. 

THOS. M. REED, 
District Judge. 

Filed in the District Court, Territory of Alaska, 
First Division. June 1, 1923. John H. Dunn, 
Clerk. By ———_——, Deputy. [40] 


In the District Court for the District of Alaska, 
Division Number One, at Ketchikan. 
No. 566—KA. 
BERNARD McHUGH, 
Plaintiff, 
Vs. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 
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United States of America,—ss. 

The President of the United States to the Honor- 
able Judge of the Distrigt Court for the Dis- 
trict of Alaska, Division Number One, GREET- 
ING: 

Beeause in the record and proceedings and by 
the verdict of the jury, as also in the rendition 
of a judgment of a plea in said Distriet Court, 
which is before you, wherein Bernard McHugh 
is plaintiff, and Alaska Steamship Company, a cor- 
poration, is defendant, a manifest error hath hap- 
pened to the great prejudice and damage of the 
said Alaska Steamship Company, a corporation, 
as by its petition doth appear. 

We being willing that error, 1f- any hath hap- 
pened, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in that 
behalf, DO COMMAND YOU, if judgment be there- 
in given, that then under your seal distinetly and 
openly, vou send the records and proceedings afore- 
said, with all things pertaining thereto, to the 
United States Cireuit Court of Appeals for the 
Ninth Circuit, in the City of San Francisco, in the 
State of California, so that you have the same be- 
fore said Court on or before thirty (380) days from 
the date of this writ, so that the records and pro- 
ceedings aforesaid being inspected, the said Cireuit 
Court of Appeals may cause further to be done 
therein to correct those errors, what of right, and 
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according to the laws [41] and customs of the 
United States ought to be done. 

WITNESS the Honorable WILLIAM HOWARD 
TAFT, Chief Justice of the Supreme Court of the 
United States, and the Seal of the District Court 
of the District of Alaska, Division Number One, 
affixed at Ketchikan, Alaska, this Ist day of June, 
1 See 

[Seal] JOHN H. DUNN, 

Clerk. 

The foregoing writ allowed this the Ist dav of 
June, 1923. 

THOS. M. REED, 
District Judge. 

Copy of the foregoing writ of Error received and 

due service admitted, this Ist day of June, 1923. 
WICKERSHAM & KEHOE, 
Of Counsel for Plaintiff (Defendant in Error). 


Filed in the District Court, Territory of Alaska. 
First Division. Jun. 1, 1923. John H. Dunn, 
Clerk. By——————,, Deputy. [42] 


In the District Court for the District of Alaska, 
Division Number One, at Ketchikan. 


No. 566—IXA. 


BERNARD McHUGH, 
Plaintiff, 
ise 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 
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Citation on Writ of Error. 


United States of America,—ss. 

The President of the United States to Bernard 
McHugh, and to Messrs. Wickersham and Ke- 
hoe, his Attorneys, GREETING: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be held at the City 
of San Francisco, in the State of California, with- 
in thirty (80) days from the date of this Citation, 
pursuant to a Writ of Error filed and lodged in 
the Clerk’s office of the District Court for the Dis- 
trict of Alaska, Division Number One, in that cer- 
tain cause wherein you, the said Bernard McHugh, 
are plaintiff (and defendant in error), and the 
Alaska Steamship Company, a corporation, is de- 
fendant (plaintiff in error), then and there to show 
eause, if any there be, why the judgment in the 
said writ of error mentioned should not be cor- 
rected, and speedy justice done to the parties in 
that behalf. 

WITNESS the Honorable WILLIAM HOWARD 
TAFT, Chief Justice of the Supreme Court of the 
United States, this Ist day of June, 1923. 


[Seal] THQS. SL. cRisieD, 
District Judge. 
Attest: JOHN H, DUNN; 


Clerk of the District Court. 
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Due service and receipt of copy of the foregoing 

citation admitted this 1st dav of June, 1923. 
WICKERSHAM & KEHOE, 
Of Counsel for Plaintiff (and Defendant in 
Error). 

Filed in the District Court, Territory of Alaska, 
First Division. June 1, 1923. John H. Dunn, 
Clerk. By-——————, Deputy. [48] 


In the District Court for the District of Alaska, 
Division Number One, at Ketchikan, Alaska. 


No. 566—KA. 
BERNARD McHUGH, 


Plaintiff, 
Vs. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 


Bill of Exceptions. 

BE IT REMEMBERED that the above-entitled 
cause came on duly and regularly to be tried at 
Ketchikan, Alaska, on Monday, the 26th day of 
March, 1923, before the Honorable Thomas F. Reed, 
Judge of said Court, and a jury having been em- 
paneled, thereupon the following proceedings were 
had and done, to wit: [44] 
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Testimony of John G. Young, for Plaintiff. 


JOHN G. YOUNG, ealled as a witness on behalf 
of the plaintiff, having been first duly sworn to 
tell the truth, the whole truth and nothing but the 
truth, testified as follows: 


Direet Examination. 

(By Mr. WICKERSHAM.) 

Q. Mr. Young, state your name, will you, to the 
jury? 

A. John G. Young. 

Q. How old are you? 

A. I'll be forty in September. 

Q. How long have you resided in Alaska? 

A. Why, since— My last residence in Alaska, 
for this period, would run back to 1919. 

Q. Are you a married man? AD Yes, Se 

Q. Where does your family reside? 

A. Here in Ketchikan. 

Q. What is your business, Mr. Young? 

A. I’m following electrical work. 

Q. What do you mean by that? 

A. Why, I am at present working as a lineman 
with the light and power company. 

Q. Here in Ketchikan? A. In Ketehikan. 

Q. Have you ever done any work on the wharf 
assisting in unloading coal? 

A. Yes, sir. 

Q. When? 

A. Not since this particular time. It was a year 
ago. 
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(Testimony of John G. Young.) 

Q. Do you know McHugh, the plaintiff in this 
ease? [45] 

A. Yes, I have got acquainted with him lately. 

Q. Did you know him at that time that you men- 
tioned, of your working on the wharf? 

A. No, I didn’t know him then. 

Q. Do you remember working down there, un- 
loading coal, about the eighth or ninth of March, 
1922? 

A. Yes. 

Q. What steamship were you unloading from? 

A. Well, my recollection is that it was the ‘‘La- 
Touche.”’ 

Q. And when was it you assisted in unloading 
this coal? 

A. Well, during the—I started in about noon- 
time and worked till midnight. 

Q@. On the eighth of March? 

A. Well, I guess it was that day; yes. 

Q. You started in at noon and worked till mid- 
night? 

A. About one o’clock; and we had an intermis- 
sion for lunch, or supper, at six o’clock. 

Q. Yes. 

A. Started in again at seven and worked till mid- 
night. 

Q. What part of the work did you do? 

A. Why, I was dumping the buckets on top of the 
hopper as thev came from the boat. 

Q. The buckets were loaded with what? 

A. With coal. 
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(Testimony of John G. Young.) 

Q. Irom where did they get this coal? 

A. Why, out of the hatch. 

Q. Out of the hatch of the ‘‘Latouche’’? 

A. Yes, out of the hatch of the ‘‘Latouche.”’ 

Q. How was it brought up to you, Mr. Young? 
[46] 

A. Passed up by the winch in these tubs that 
they used. 

Q. How many tubs were being used that night— 
that afternoon and mght? 

A. Why, we started in with three tubs to break 
down the hatch. The eoal was piled up level with 
the main deck of the boat. I don’t know whether 
it is the main deck or not, but it is the top deck 
of the boat. 

QO Yes. 

A. And the coal was loaded up level with that, 
and they took the covers off and unloaded down 
to the next solid planking or deck, or whatever 
they had, underneath. 

Q. How many buckets did you say they were 
using? 

A. We started with three buckets. 

Q. Did you use three buckets all afternoon and 
all evening until twelve o’clock? 

A. No; there was a period when we only used 
two buckets. 

Q. Yes. 

A. When they first started to break it down the 
Space was rather small, for one thing, and they 
dumped in and only used two buckets. 
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(Testimony of John G. Young.) 

Q. How long did that last? 

A. I really couldn’t tell. 

Q. But they afterwards used three? 

A. Later on in the shift we went back and went 
to using three buckets again. 

Q. How many men, if you know, were working 
in the hold on those buckets? 

A. There were three men to each bucket. 

Q. Three men to each bucket. There were nine 
men, then, in the [47] hold? 

A. Yes. 

Q. Do you know whether Mr. McHugh was one 
of those men or not? 

A. Well, really, I don’t recall the man at all, be- 
cause he was— ‘The crew, you see, worked until 
six o’clock; so it was night-time when he came on 
shift; but I could see figures down there in the 
hold, but after a man has been working in coal 
for a little while, you couldn’t distinguish whether 
he was a white man or a nigger. 

Q. Well, you had charge of the dumping of these 
buckets up at the hopper? 

A. Yes. 

Q. And what became of the coal when you 
dumped it in the hopper? 

A. Why, there is a little dump-car that dumps 
out of the sides and they would run that in on a 
little track and as you trip the bucket, the coal 
slides down this chute and fills the car, and then 
the two men, or probably three men—I am not sure, 
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(Testimony of John G. Young.) 
—but they took them out anyway, pulled the car 
back and dumped it into the bunkers. 

Q. Now, did you notice anything the matter with 
any of those buckets that afternoon and evening? 

A. Yes; there was with one of the buckets. 

©. Well, tell the jury, what, if any, difference 
there was between that and the other buckets? 

A. Why, this bueket— As I said just now, we 
started in with three buckets and we had pretty 
‘good luck with the two first ones, I think, and the 
next bucket dumped; so—they were working right 
in the square of the hatch, you see, and being [48] 
that this bucket dumped the way it did, why, we 
threw it to one side, after, I believe, it had dumped 
twice. We threw that bucket to one side and then 
they worked along with the two buckets that didn’t 
dump after we tried them out. 

Q. Who instructed that it be laid aside? 

A. Well, I don’t know. I guess I shouted as 
much about it as anybody. 

Q. Do you know whether there was a mate there, 
belonging to the boat that had charge of the men? 

#&. I expect there was. 

Mr. ROBERTSON.—That is quite leading. 

Mr. WICKERSHAM.—Yes. 

Mr. ROBERTSON.—Leading all along that way 
with an intelligent witness. 

The WITNESS.—Pardon? 

Mr. ROBERTSON.—I’m objecting to the testi- 
mony. 
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(Testimony of John G. Young.) 

The COURT.—It may be a little leading, but I 
think it is simply preliminary. 

Q. Do you know who the mate was? 

A. No; just that there was a man there with gold 
braid on his cap. That is, so far as I was concerned 
there, I figured he was the mate. If he walked up 
and down and assumed the position of ordering you 
around, you would figure he had authority. I 
wouldn’t do it. 

. Where was he employed? 

. I expect he would be working on that boat. 

. Do you know that he was? 

. | presumie so: 

. Well, did he give orders? 

. I expect so; yes; he did to me. [49] 

. Who caused the bucket to be laid aside? You 
you made a complaint about it? 

A. Yes; I did, 

Q. Well, who laid the bucket aside? 

A. I really couldn’t tell you. I think they just 
ran it to one side and left it there. 

Q. Was the mate around there, do you know? 

A. At that instant, I couldn’t tell you. 

@. Well, how many times did the bucket dump 
itself that afternoon before you laid it aside? 

A. Twice anyway. 

Q. Well, now, was it put on later to work? 

A. It was later on in the night. 

Q. Later on in the night. What time? Do you 
know? 

A. No; I think after— 
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(Testimony of John G. Young.) 

Q. (Interrupting.) Wasn’t it on at six o'clock 
when you began to work again, or seven? 

A. It must have’been put on before six o’clock. 

Q. Yes. 

A. Some time late in the afternoon the bucket 
was put back to work because they had opened up 
enough room for the men to be able to work in 
reasonably— You know, you could kind of hide a 
little bit from the treacherous bucket going out. 

Q. Now, what happened to the bucket? What 
was the matter with it? 

A. Why the catch on the side was faulty. You 
ecouldn’t hold the thing. A little bit of a Jar would 
unlatch it and the thing would dump. The way the 
buckets are built— 

Q. (Interrupting.) Just tell this jury, now, as 
nearly as you [50] can what would cause the 
bucket to unlatch. 

A. Why, a little jar would cause this hickey to 
come through in the bail. It would just kick that 
little catch loose. It only needs to raise the catch 
about an inch. That is the margin of safety. If 
the catch raises an inch, why the bucket will dump. 

Q. You say that the bucket dumped how many 
times that afternoon? 

A. Well, Iam quite sure that the first bucket that 
came over the ship was dumped into the bay. 

Q@. How many more times that afternoon ? 

A. After this interval, Judge, I wouldn't attempt 
to state how many times the bucket dumped. 
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(Testimony of John G. Young.) 

Q. Did you notice the latch or the trigger on that 
bueket to see whether it was in shape? 

A. Why, yes; it was perfectly apparent to me 
why the bucket dumped. I could see it, because 
the bucket dumped right alongside of me the first 
tine it did dump. 

Q. Tell the jury why that bucket dumped. 

A. Well, to my recollection, the tide was quite 
low and the boom—the way the length of the boom 
was, they had to haul their lead just as high as they 
could to get the bucket up enough to clear the edge 
of the hopper, and this first bucket being that it was 
the first trip with a load—we tested it once with an 
‘empty bucket to see if I had centered the ‘boom 
Yight and that was all right, apparently. You 
eould handle an empty bucket without any trouble, 
‘but when you had three quarters of a ton of coal or 
so in the bucket, it was quite an effort, then, to hold 
it with a line that was [51] slack enough so as 
to clear the edge of the hopper where I was stand- 
ing, and he didn’t judge the distance right and it 
struck the hopper and the bucket unlatched and 
she dumped right there, partly into the bay and 
partly on the dock. 

Q. Now, let me find out where you stood. Tell 
the jury just where you were working. 

A. Well, I got a little platform at the top side 
of the hopper that’s about, oh, probably that wide 
(showing) to stand on, with a little rail probably 
as high as the desk (indicating) from the floor. 

Q. Behind you? 
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(Testimony of John G. Young.) 

A. No; it would be alongside of me in my work. 
Of eourse, at times in my work, it would be behind 
me. 

Q. Now, how high were you up from the dock 
when you stood there by that hopper? 

A. Probably 22, 23—might have been 25 feet. 

Q. Above the deck of the vessel? 

A. At the beginning of the unloading period, we 
would be a good deal higher than that, because of 
the low tide and the deck of the vessel, of course, 
would be way down below the doek. 

Q. Was that an old bucket or a new bueket ? 

” Well, it had seen service. 

@. What was broken about it? 

A. Why, on this latch deviee on the bucket, there 
is a bit of a handle that you ean tie on and make 
fast to the side. of the bucket and this hanging 
handle is where it was broken off in this ease. 

Q. Was that why it dumped? 

A. Well, the faet that the handle wasn’t there 
you couldn’t [52] make it fast and you couldn’t 
prevent it from dumping with the lateh unhooked. 

Q. Well, now, just tell the jury what vou mean 
by dumping? 

A. Well, it causes the bucket to turn almost up- 
side down. 

Q. And spill the coal out. 

A. And the eoal would spill out. 

Q. What caused it to do that? 

A. Well, the latch unfastening would certainly 
cause it to dump. 
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(Testimony of John G. Young.) 

Q. Was it unfastened by somebody or did it 
accidentally unfasten itself? How about that? 

A. This time that I speak of, the first load, I am 
sure it dumped as the result of striking the hopper 
that I was standing on. 

Q. Yes. 

A. It hit it with a good, sound smack and this 
little latch just flew off and the coal dumped. 

Q. Now, there were two other buckets being used? 

A. Yes. 

Q. Did either of them at any time dump them- 
selves? A. I don’t think so. 

Q. This was the only bucket that dumped itself? 

A. I am quite sure. 

(. And it dumped because it was broken? 

Mr. ZIEGLER.—Just a moment. That is lead- 
ing, if the Court please. 

The COURT.—Yes. 

Mr. WICKERSHAM.—Yes. 

The COURT.—Objection sustained. State the 
reason. [53] 

@. State the reason why it dumped. 

A. I don’t see any reason. The bucket dumped 
because of the latch. There wasn’t anything to 
keep it from not dumping. 

Q. I will ask you this: If a bucket that is used in 
the way those three buckets were used, upon which 
the latch is broken as it was broken upon that bucket 
and which therefore had a tendency to dump itself, 
is a safe appliance to be used in that kind of work? 

Mr. ROBERTSON.—Now, wait. I think the 
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witness first ought to be qualified as to his ex- 
perience on a question of that kind. 

The COURT.—Yes; objection sustained. 

Q. How much work of that kind have you done? 

A. Some years ago I worked for several months 
during three winters. 

Q. You were hoisting coal and hoisting other 
materials out of boats? 

A. I never acted as hoistman in this country. I 
have dumped quite a few hundred tons of coal, 
though, I think. 

Q. What kind of buckets did vou work with? 

A. Buekets of this type—round buckets. 

Q. How much experience have you had in that 
kind of work? 

A. Why it would probably total up a year and a 
half of work of that kind. 

Mr. WICKERSHAM.—Well, then, Il] renew my 
question, as to whether, under those circumstances, 
this was a safe appliance to be used in this kind of 
work. 

Mr. ROBERTSON.—That calls for a conclusion 
of the witness also. 

Mr. ZIEGLER.—Question for the jury to say 
from the facts [54] produeed. 

The COURT.—Well, he can give his opinion. I 
think he has qualified as an expert. Simply a 
matter of opinion. He may answer, 

Q. Was that a safe appliance to be used at that 
time under those circumstances in that work? 

A. I would not consider it so. 
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(Testimony of John G. Young.) 

Q. No. You went to work, you say, at twelve 
o’clock noon or night? A. No; at noontime. 

Q. You went to work at noon. How late did you 
work ? A. Until midnight that night. 

Q. What kind of weather was it, especially that 
might? 

A. Well, during the day and night it was very 
mean weather, raining and turning to snow— 
blustery, miserable day altogether. 

Q. What kind of light did you have up where you 
were at work? 

A. Well, when we needed a lamp or light, I could 
call for an electric light and I got— They didn’t 
have any extension cords that they could give me 
electric light, so I had a lantern—an ordinary coal 
oil lantern, 

Q. Just a single coal oil lantern. Where was it 
hung? 

A. It was hung on a piece of wood that was—oh, 
I don’t know—a two by four probably. It was 
nailed on to the end of the building up there. 

Q. What lights were below you on the boat, that 
you could see? 

A. Just the lights in ais hatch for the men at 
work. 

Q. How dark was it between you and the hatch? 

A. Well, where I was standing it was dark; that 
‘is, after it became dark. [55] 

Q. Yes. 

A. Where I was standing and looking over into 
the side of the ship, the glare of the light in the 
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(Testimony of John G. Young.) 
hatch was such that I couldn’t distinguish the deck 
or objects on it very plainly. 

Q. Could vou see the winchman ? 

A. At odd times T could see him; yes. If there 
was a break of steam went by that would reflect 
some of the hight from the hatch. The steam from 
the winches would go past him and I would get a 
little reflection that way, and at times I would just 
get a glimpse of him. 

Q. Well, in general, was it light or dark or un- 
usual ? A. Quite dark, I would say. 

Q. During that evening, after dinnertime, what 
effort did you make to secure better arrangements 
on these buckets, for handling, if any? 

A. I didn’t make any after dinner. I made a 
kick for them when I first started to work. 

Q. Just tell the jury what you did? 

A. Why, these buckets with a handle on them, 
this trip apparatus—I don’t know whether the 
jurymen are familiar with it or not; it’s so familiar 
to me that I can hardly figure that a man doesn’t 
know all about it. 

Q. Go right ahead and tell what you know about 
iG: 

A. There is a handle hangs down from this latch 
proper and there is a hole punched in it so you can 
fasten a short lanyard; so you can lash this thing 
fast to get away from this possibility of a bucket 
dumping and when I started to work there, they 
sent these buckets up and they had no lanyards 
[56] on them and, as I say, this bucket dumped 
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and the way it dumped I took a look at it and saw 
it wasn’t lashed. There was no lanyards there; so 
T called for lanyards and somebody on the boat— 
who I don’t know—didn’t know what this lanyard 
was for or why a lanyard was wanted. Maybe I 
didn’t use the right word, but I thought the word 
was allright there and I used it, but eventually I 
got two or three little pieces of rope and they sent 
them up to me, and I threw them back down on 
board the boat and told them to make them fast 
where they belonged, which they did. They tied these 
on to two of these buckets. ‘The other bucket they 
couldn’t tie the rope on to because there wasn’t 
anything to tie on to. So we had two buckets with 
lanyards on them and the practice was to tie this 
lanyard on a little nub of iron that sticks out of the 
side of the bucket and then when it would come 
back to me, I would untie it and dump the bucket 
and tie it up again; and that was the way I was 
working. 

Q@. What was the purpose of having that lanyard 
on there and having it tied? 

A. As I said before, to keep the bucket from 
dumping. 

Q. If that lanyard was on there and tied, would 
the bucket dump itself? 

A. It would have to jump through the hoop to do 
it. If the thing was tied on there, it couldn’t get 
away. 

Q. On this third bucket, there was no lanyard? 
A. There was no way of fastening a lanyard to it 
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because this (indicating) “hiekey’’? business that 
hung down there was missing. 

Q. Did you notice whether it was broken off or 
not? A. It looked to me like it got wrenched off. 
[97] 

Q. Did you notice any effort made to fasten the 
trigger on this bad bucket at any time with a 
wooden block or rope or anything ? 

A. No; I didn’t see any wooden block used on 
that bucket at any time or on any of the buckets. 
We used a rope and made two of them fast and 
the other one we trusted to glory, I guess. 

Q. How large is one of these buckets? Just stand 
up and tell the jury about how high it is and how 
wide and the length of it. 

A. Well, I would say that the buckets are as fol- 
lows: deep as that desk (pointing) and probably 
that deep (indicating) to where my feet are— 

Q. Yes. 

A. And from the back of the bucket to the dump- 
ing lid would be a good span like that (showing)— 

Q. Yes. A. Or less. 

Q. And the width of it? 

A. Well, then, the width of it would be in the 
neighborhood of that desk. I never measured one 
of them. I just have it in my mind’s eye. Then 
there are different sizes of them, but this particular 
bucket that we’re talking about, they were about 
that size—I should say that they were about that 
wide (showing). 

Q. What were they constructed of, Mr. Young? 
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A. Why, they’re made out of pretty heavy sheet 
iron and they were reinforced on the corners and 
around the dumping lip, and so forth, to make 
them as stiff and worthy as they can be. [58] 

Q. Do they sit flat on the deck? 

A. No; they sit on three rollers. 

Q. Where are those rollers? 

A. Possibly four rollers. I think there were 
three rollers on them. Why, there’s two rollers 
on the front of the dump lip at the bottom and 
one at the back on the bottom. 

Q. How are those rollers constructed—so the 
bucket could be whirled around on the rollers? 

A. No; they were riveted fast in their housings. 

@. Which way did the rollers permit the bucket 
to be slid or rolled? 

A. Well, they— Let’s say the lip of the bucket 
is to you. That lip of the bucket could be rolled, 
or the whole bucket could ‘be rolled in your direc- 
tion or towards me. 

Q. It could roll either backward or forward on 
those rollers? A. Yes; calling it that way. 

Q. How much do you think one of those buckets 
would weigh ? 

Mr. ROBERTSON.—Is that just a guess or an 
estimate ? 

Mr. WICKERSHAM.—An estimate. 

A. I should estimate that they would weigh in 
the neighborhood of six hundred pounds. 

Q. Loaded or unloaded? 
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A. That is the empty bucket. I don’t know; I 
never tried to lift one. J don’t think I could. 

Q. What sort of handle does it have on it? 
What sort of a bail? 

A. Well, it is a big, heavy U-shaped piece of 
iron, with some kind of forging in the center at 
the top when it is up to hang the hook to to keep 
it from sliding, you know—to hold it in the center. 
[59] 

Q. How large is that bail? 

A. It is probably—it is in the neighborhood of 
three inches wide on the top at the center and 
better than an inch and a quarter thick. 

@. And where is it fastened to the bucket? 

A. Down near the bottom on each side. 

Q. On each side. What holds the bail in place? 

A. The bail is held in place by a piece of iron 
about a half an inch thick. It answers as a dog, 
so that when the bail is held perpendicularly, this 
dog is engaged by the latch falling over and it is 
held that way. 

Q. What position is that bail usually in when it 
is ready for work? 

A. When you are ready to lift the bucket? 

Q. Yes. A. It is erect; perpendicular. 

Q. Stands up straight? A. Yes. 

Q. How do you trip the bail? How do you let 
it down? 

A. Well, if you want to let the bail down, you 
operate this catch on the side and let the bail down. 
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Q. The bail, as I understand you, is hung lower 
than the center of the bucket. A. Oh, surely. 

Q. How high does it come above the bucket? 

A. The bail rises over the top of the bucket 
about two feet. , 

Q. About two feet? A. About that; yes. 

Q. What is in the center of the top of that bail? 
[60] 

A. There is some kind of iron—I don’t know 
whether it is forged or not, but there is a piece of 
iron shrunk on there, I think to hold the hook. 

@. And is arranged so that the hook goes in it? 

A. Yes, sme 

@. And then how do you raise that bucket out 
of the hold or let it down? 

A. You have to use a winch. 

Q. Well, you have a rope to go down, too? 

A. Wire, with a chain on it. 

Q. And what do you catch the hook with or the 
bail with? A. With the hook. 

Q. With the hook? 

A. On the end of this chain. 

Q. On this chain that comes down? A. Yes. 

Q. What is that chain connected to, or wire 
rope? 

A. Well, the chain is connected to a wire cable 
and the wire cable to the winch. 

Q. How is it raised with a winch? 

A. By steam power. 

Q. By steam power? A. Yes, 
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Q. How much will that handle weigh, in your 
judgment ? 

A. Well, that handle is solid metal. It is rather 
a hard thing. I never weighed one. I don’t know 
what the atomic weight is or anything like that. 
I should say, by judging the weight of them, by 
just letting one of them down, it would weigh in 
the neighborhood of 200 pounds, if you try to lift 
the whole thing. [61] 

Q. Now, assuming this bucket to be sitting on this 
floor, with its nose in this direction away from the 
jury, and its back this way and the handle to be up, 
could it be tripped, sitting there on the floor? 

A. Surely. 

Q. How would you do that? 

A. Just release that catch. 

Q. Just release the catch where—on the side of 
the bucket? A. On the side of the bucket. 

Q. And then, the back of the bucket being to the 
jury, which way would the handle fall? 

A. The bail can only go in that direction (show- 
ing). 

Q. It can only go backwards? Ape Yes: 

Q. It doesn’t go forward? 

A. Not unless your bucket is completely busted. 
This dog that locks the bucket keeps the bail from 
going forward. 

Q. How long is the half side of that bail—from 
the point where it is fastened to the bucket on the 
lower side up to the center of the bail, how far is 
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it, on that particular bucket, as near as you can 
judge? A. Oh, I should say over four feet. 

Q. Over four feet. 

A. Four feet and some inches. I don’t think it 
would be five feet. 

Q. And assuming that a bucket is sitting here 
on the floor and the trigger is jarred sufficiently to 
let it loose and there is no rope on it to hold it up, 
what would happen? 

A. It would just naturally fall over. [62] 

Q. And how much a blow would it give if it fell 
over? 

Mr. ROBERTSON.—Oh, now, I object to that on 
the ground that it calls for a very expert con- 
clusion that this witness couldn’t possibly testify 
to unless he is qualified, 

Q. Well, how heavy is that whole bail? 

A. Well, as I said, I have never taken one of 
these bails off the bucket, but it forms a consider- 
able proportion of the weight of the bucket. How- 
ever, I should think that one of those bails would 
weigh in the neighborhood of 200 pounds. 

Q. And it is hung on a pivot or iron pin on either 
side of the bucket? 

‘ A. On each side of the bucket. 

Q. Below the center? 

A. Down close to the ground, .the bottom of the 
bucket. 

Q. Was there any appliance on that bucket or on 
any of those buckets for pulling the bucket with 
either forward or backwards on the floor of the 
deck ? 
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A. No, I can’t reeall any attachment. I have 
seen buckets of that type have handles on the side 
of them, but whether any of these particular buck- 
ets had any, I can’t recall whether they had handles 
on them or not, 

Q. Well, do you recall whether they had any 
ropes on them for the purpose of pulling them back- 
wards and forwards? 

A. No; there was no ropes on any of them. 

Q. And, so far as you can recall, was there any 
handles of any kind on them? 

Mr. ROBERTSON.—Now, if the Court please, I 
object to that. The witness has just stated that he 
can’t recall; then he comes right back and asks him 
the same question in that way. [63] 

The COURT.—Yes; objection sustained. Just 
ask him whether there were any handles. 

Q. Well, was there any handle or any other appli- 
ance on that bucket that you know of for pulling it 
backwards and forward on the floor of the deck? 

A. No; I can’t recall any handles on any of the 
buckets, ropes or otherwise. 

Q. Tell the jury how, if some men are down on 
the floor of the deck, in the hold of a vessel, prepar- 
ing to receive the bucket, how it would come down 
to them. 

A. I expect just lower it down to them. 

Q. With this line? 

A. Just lower it down with the falls. 

@. Have vou ever been on the deck, in the hold 
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of a vessel, receiving buckets of that kind for the 
purpose of loading them? A. YB 

Q. What is the usual custom or manner of receiv- 
ing them when they come down? 

Mr, ROBERTSON.—Oh, we object to this. We 
have been very lenient; it seems to me we have been 
extremely lenient in not objecting to some of these 
questions. 

Mr. WICKERSHAM.—Oh, I merely want the 
jury to understand what the men do with the bucket 
when it comes down. 

Mr. ROBERTSON.—Why don’t you ask what 
those men did with the bucket? 

The COURT.—You may ask what is the custom- 
ary manner of loading, if this is for the purpose of 
general information to the jury so they can under- 
stand the situation. 

@. Go ahead and do that. [64] 

A. Just make a wild grab for the bucket and 
get her alongside of the coal and get it in just as 
quickly as you can. That’s about the a b ¢ and the 
x ¥ zZeot it. 

Q. Does it make any difference which end of the 
bucket comes in first. 

A. No, so long as it’s right side up; that’s the 
main thing. 

Q. Do you know what a becket is? 

A. I think so. 

Q. What is a becket? 

A. It’s a little piece of iron they put in in mak- 
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ing up a tackle to protect the rope from chafing, as 
it were. 

Q. Can you make a picture of it? 

A. I don’t know. I am not much of an artist. 

The COURT.—What’s the purpose— 

Mr, WICKERSHAM.—One part of the defense 
is that there was a becket. 

The COURT.—Is it necessary to go into that? 

Mr. WICKERSHAM.—I think so. 

Mr. ROBERTSON.—It seems to me that the dic- 
tionary is the best authority as to what a becket is. 

The COURT.—Well, if he knows what it is, he 
can answer. 

Q. Just come down here and draw a picture of it. 

A. I expect that if vou imagine a doughnut in 
vour hand and peel off the outside half of the dough- 
nut, so that you leave the hole and make a little 
hollow in there so as to allow a rope in, is about 
as good a deseription as I ean give of a becket, to 
my understanding of it. All I know about a becket. 

Q. In other words, it is a hole with a rim around 
it? 

A. A hole with a rim around it that vou can put 
a rope in. [65] 

Q. Were there any beckets on this bucket or on 
any of these three buekcts? A. No, sir. 

Q. There were none. Now, you say there were 
three buckets being worked out of that hold that 
night? Ae Yes) Sir. 

Q. And there were nine men in the hold and three 
on each bueket, vou say? A. Wee. 
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Q. Is that right? A. Yes; I think there was. 
Q. Now, what would be the rule of working the 
buckets? If three men worked with one bucket 
and sent it up, where would that bucket go when it 
comes back? A. It would go right back to them. 
Q. It would come back to the same three men? 
A. Yes; they haven’t done anything since it left. 
Q. What would the other bucket crews be doing? 
A. They’re busy filling their buckets. 
Q. And then when their bucket came back, what 
would happen to it—the empty bucket? 
A. The empty bucket goes back to the crew 
that sends it up. 
Q. What would be done with one of these other 
buckets? 
A. Whoever was next in rotation would take the 
hook and send the bucket up. 
. What would be done with the bucket? 
. It would be dumped and returned to them. 
. Wherewould it go when it came back ? 
. Right back to the same men. [66] 
. Right back to the same men? A. Yes. 
. Then what would be done with that bucket? 
. The same routine would be gone through. 
Where would it go when it came back? 
. It would come back right to the same outfit 
and then they— 
Q. (Interrupting.) Then the same bucket would 
come back to the same group of men all the time? 
A. Yes, so long as that group kept working in 
that one place, but if— 
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Q. Cnterrupting.) TI see. 
(Whereupon a recess was taken until 2 P. M.) 


Monday, March 26, 1923. 
Court met pursuant to recess. 


JOHN G. YOUNG (on witness-stand), 


Direct examination resumed by Mr. WICKER- 
‘SHAM. 

Q. I wish you would look at this drawing on the 
blackboard now standing before the jury, and tell 
the Jury what vou had to do with making it. 

& Why, Mr. Kchoe drew it and I spotted the 
locations so that it would be a representation of 
what it was supposed to be. 

Q. What is it supposed to represent ? 

A. That is as near as I could make it a repre- 
sentation of the tubs or buckets they used in un- 
loading the ship. 

Q. Is that a fair representation of the tub that 
vou described to the jury this morning? 

A. I claim it is pretty good. 

G. Yes. I wish you would explain to the jury, 
as near as you can now, what the various points of 
interest on that drawing are. For instance, what 
is this object that goes up [67] over the top of 
the tub? 

A. This is what is known as the hail (indicating). 
This (indicating) wasn’t long enough, so we put 
on a ‘‘hickev”’ here with a hook engaged to lift the 
tub. 
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Q. That would be an object, then, with a hook on 
it? 

A. No; not with a hook, but simply an eye, but 
the hook would hook into it. 

Q. What is this bail made of? 

A. The whole thing is iron, with the exception of 
this filigree stuff here. That is supposed to be rope, 

Q. Did you tell the jury how large that bail was, 
this morning? 

A. Why, I gave the general dimensions of it, I 
think. 

Q. Well, just repeat them briefly. 

A. It was about four feet from this point here to 
the top, with a width across, I should say, better 
than three feet, and down on this side. 

Q. It comes down on this side of the tub? 

A. Yes; to correspond with this. That is why 
we put the shaded line there. 

The COURT.—The dotted line. 

Mr. WICKERSHAM.—The dotted line. 

The WITNESS.—Yes. 

The COURT.—Represents the under side of the 
bail ? 

The WITNESS.—Yes; this would be the under 
side. 

Q. Now, these objects below the bucket here, what 
are they? 

A. Now, then, we mentioned the rollers for the 
movement of the tub in this direction (showing) 
you see. We put these little rollers up here. They 
were solid rollers, probably four inches in diameter, 
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There are two in front and one sits [68] in the 
center of the back. 

Q. How wide are those rollers? How long are 
they ? 

A. Three or four inches long—small wheels. 

Q. They were small wheels, but they were long. 

A. No; they were about—looking across the 
bucket this way, they were about four inches prob- 
ably. 

Q. Four-inch tread? 

A. Yes; four inches wide; tread is about four 
inches. 

Q. What is this object which looks like a chain? 

A. We put that in there to represent the rope that 
I spoke of this morning. It was fastened to this 
latch device. 

Q. Yes. 

A. And this circle here represents an iron nub 
that sticks out in this manner so that when the 
bucket is dumped, this nub engages with the bail 
up here (indicating) and keeps the bucket from 
going all the way through lke a wheel. 

Q. This round spot here, then, is a nub or projec- 
tion on the bucket? 

A. Yes; it sticks out there about that far prob- 
ably (showing). 

@. Now, explain to the jury what this object is 
here on the right-hand side of the bail? 

Ae ell, that is the latch that we speak of. This 
‘is what holds the bucket. When it is in this posi- 
tion (indicating) it holds the bucket locked and 
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when it is pulled out in this direction (showing), 
so that it is—I don’t know, probably not so much; 
but the idea is, when you move it that way, you un- 
latch the bucket to dump it. 

Q. Did you say how high that bucket was, Mr. 
Young? You did this morning, didn’t you? 

A. Yes; it would be in the neighborhood of that 
high (showing). [69] 

Q. It would be larger than the representation on 
the blackboard, wouldn’t it? 

A. Oh, decidedly; yes. 

Q. How much coal can be handled in that bucket 
at one time? 

A. How much coal? Oh, it would probably hold 
eighteen or nineteen hundred, seventeen. I really 
don’t know. 

Q. You mean pounds? A. In pounds; yes. 

Q. You spoke about something being broken on 
that trigger this morning. Show the jury what 
that was. Explain to them. 

A. There was two buckets made as this picture is, 
with a little lanyard fastened here (showing), that 
I had made fast here after dumping the bucket, 
and one bucket was broken right off across here 
as though at some time or other this handle came 
down here, got fouled and got wrenched out; then 
when they tried to straighten it out it had broken 
off right there. That is what the fracture of the 
metal indicated—that it had been broken off by 
trying to straighten it out. 
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Q. That was what you spoke about in your testi- 
mony. 

A. That was the missing part on the handle that 
hangs down. 

Mr. WICKERSHAM.—I think that’s all. 


Cross-examination. 
(By Mr, ROBERTSON.) 

Q. Just step down here, will vou please? 

(Witness does so.) 

Q. I wish you would take the ruler and explain 
the situation to the jury. As I understood you this 
morning, you were the man on the hopper? [70] 

A. Ves, sif. 

Q. Now, when the bucket came over to vou with 
coal, you were the man that dumped the bucket? 

me Yes, sit’ 

Q. Just explain how it was vou dumped that 
bucket; that is, a bucket like vou had down there. 
How did you operate the trigger? 

A. Why, in the first place, the bucket comes to 
me; swings through the air. 

Q. Yes. 

A. And I have to get hold of that bucket and 
steady it and turn it so that when IT release the 
catch, it will dump into the hopper; that is, square 
with the hopper; otherwise, it would get away from 
me because of the pitch of the coal. If I had it 
pointed towards me, I couldn’t control it. So I 
have to stand alongside of the bueket so-fashioned, 
Jet it swine past and, as I release the trigger to let 
the bucket dump, it starts to dump there, and that 
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is the way I have control of it. When the bucket is 
dumped, when the bucket has dumped its load, it 
is heavy enough on the back end to swing up into 
the normal position and I still have hold of it. 
Sometimes it doesn’t answer quickly on account of 
coal sticking in it, which destroys the balance; then 
T have to help it out to get it into position so that 
this latch will engage and then I have to take this 
lanyard and make it fast. 

Q. In pulling the trigger, do you pull your lan- 
yard towards the nose of the tub or towards the 
back of the tub? 

A. Towards the nose of the tub. [71] 

Q. Now, as to the triggers on these tubs which 
you are referring to on March 8, 1922, on the ‘‘La- 
touche,’’ was the trigger on the tub between the bail 
and the nose of the tub or between the bail and the 
rim of the tub? 

A. Between the bail and the nose of the tub. 

Q. Are you positive about that? A. Certainly. 

Q. Now, wasn’t the trigger— As a matter of 
fact, didn’t the trigger come back in this fashion 
(showing) ? Ao Notareall 

@. It didn’t? A. No. 

Q. Do you recall that clearly ? 

A. Certainly. This is where the load is (indicat- 
ing). IRf the trigger isn’t on this, you can’t hold it. 

Q. This particular picture that you have here you 
drew from another picture that Mr, Kehoe had of a 
eut? 

A. Mr. Kehoe used the other picture to help him 
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in the design, to get the perspective correct or 
nearly so. 

Q. Now, on the tub in question wasn’t the axis 
also a little higher on the tub? Was the axis that 
far down? 

A. Yes; it is possible that the axes on the tubs 
under diseussion were not quite as low as that. I 
mentioned that, and we had it down here a little 
bit lower, but we raiseditup. J didn’t want to raise 
it up too high beeause then it would be above the 
center of gravity and it would be open to the same 
eriticism that it wasn’t correct, so I just left it a 
little bit low. 

Q. And the radius of the handle or bail, was that 
‘four feet or [72] three and a half feet? 

A. Well, that is figuring it pretty close. I 
couldn’t tell you; I never measured it. 

Q. You wouldn't say it wasn’t three and a half 
instead of four feet? 

A. No; I wouldn’t pin myself down to within six 
inches. I never measured it. 

Q. Now the tub has, on each side, an iron pro- | 
jection here that extends out a distanee of about 
three inches, doeS it not—two and a half to three 
inches or so? A. In that neighborhood; yes. 

Q. Now, as the bail comes back, the bail rests on 
that projection, does it not? 

A. Comes down and reverses itself. 

Q. And comes down so that the bail rests on that 
projection on either side; is that not true? 

A. Yes; but you are speaking about dumping the 
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bucket. As you dump the bucket, as the bucket is 
suspended from here (indicating) the bail or handle 
that comes around and hits this nub, 

Q. Oh, certainly; I realize that, but this is on the 
ground. If the tub is on the ground, like you have 
got it here and not in a suspended condition, but 
simply on the ground, that bail comes back; it comes 
back and rests on that projection, does it not, on 
either side—hits that projection on either side—that 
little peg (indicating) ? 

A. No; I don’t think at will. 

Q. What is to prevent it? It does when it is in 
the air. 

A. It does when it is in the air; yes; but then 
this is up in the air and the bucket swings through 
the air. [73] 

Q. The bucket— 

A. (Interrupting.) In this case here, when you 
have that bail laying down on the ground, it extends 
out beyond here (indicating). 

@. In other words, you think that the bail ex- 
tends—that what is now the top of the bail would 
strike the ground before the line of it could get 
down to the peg, is that it? A” I think so. 

Q. The back of the tub has one wheel and the 
front two wheels? A. I believe so. 

@. And there is a very pronounced front and 
back to the tub, is there not? A. Certainly. 

Q. As pronounced as you have drawn it in your 
picture. That is to say, I meaimby tiab thatthe 
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tub has a pronounced lip or dip to the front part; 
is that not true? 

A. Well, the elevation of the front is as high as 
it is at the back, but I don’t think there is any mis- 
taking the front for the back of the tub. 

Q. The line of the back of the tub is practically 
vertical, is it not, as you have drawn it here? 

A. Approximately; yes. It may change a little 
bit. 

Q. It may change a little bit with the curve at the 
bottom, but it is practically vertical in the general 
direction of the back? me Ves: 

Q. The front of the tub is practically— Is the 
lip practically as you have drawn it there? 

A. Approximately; yes. [74] 

Q. I think I understood you to say this morning 
that in your experience as longshoreman you had 
probably unloaded several hundred tons of coal. Is 
that correct, Mr. Young? A. Yes. 

Q. When you say several hundred tons, how 
many hundred tons do you mean by that, approxi- 
mately 300 or 500, or what do you mean by several 
hundred tons? A. Well— 

Q. I just simply want to know your estimate. 

A. It’s rather hard to do. A man would have 
to figure out—when you bring it out that way a man 
would have to have access to the pay-roll and find 
out how many hours he had worked over a long 
period of time and then he would have to take his 
average capacity for work and find out that way. 
A man, an ordinary workingman doesn't stop to 
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think how many hundreds of tons of coal or freight 
or whatever else it may be, he has handled in two 
or three years. 

Q. But T asked you what you mean by several 
hundred tons? A. Well, call it 300 tons. 

Q. 300 tons? A. I expect so; yes. 

IQ. That is to say, you mean that you yourself 
have personally shoveled three hundred tons of 
coal? A. I believe I have. 

Q. And over a period of how many years does 
that extend ? 

A. Well, I gave you a time this morning of 18 
months. That would be during the winter months— 
six or seven months in the year over a period of 
three or four years. 

Q. Was that all in the port of Ketchikan? 

A. No, ci 5] 

Q. Where else besides in Ketchikan? 

A. TI shoveled coal in Juneau. 

Q. Where else? 

A. Well, I shoveled coal back East; I shoveled 
coal in Michigan. 

Q. On boats? 

A. No, I never worked on boats in the East. 

Q. Well, now, I mean, when you talk about 
shoveling coal, I mean how much coal you have 
shoveled here in Ketchikan or in Juneau, where the 
conditions would be— 

A. (Interposing.) Practically the same? 

Q. Practically the same. 
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A. Why, I have never shoveled any coal here 
aboard ship in Ketchikan. 

Q. You never have? A. No. 

Q. That is to say, during all the time that you 
have worked in longshoring here in Ketchikan, you 
acted as hopper man, did vou not? 

A. No; not always. I only worked once on a 
hopper. 

Q. In what capacity were you acting on those 
other occasions ? 

A. Those other times I handled freight; some- 
times worked in the ship and sometimes on the dock. 

Q. Now on this particular day what time did you 
go to work? 

A. I believe it was about one o’clock. 

Q. One o’clock in the daytime? 

A. Daytime; yes. 

@. Was that when the ‘‘Latouche’’ first started 
to discharge coal ? A. Yes, 

Q. Who was in the hold working at that time? 

A. Oh, I don’t know. I believe there was a crew 
working on [76] it at the time. 

Q. You think it was the crew? A. Yes. 

Q. How long did you work ? 

A. I worked till midnight, 

Q. What did you do after midnight? 

A. I went home and went to bed. 

Q. When did you next come back down to the 
boat ? 

A. The following day, about, oh, I don’t know— 
somewheres around noon. 
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. You came down about noon the next day? 
Yes, 

. How long did you work there then? 

. I didn’t go back to work. 

. You didn’t go back to work on the ship? 

No. 

. Was the ship discharged at that time? 

. She hadn’t been discharged, but I think they 
only had to work a half an hour over, and instead 
of putting a new crew to work they just let them 
get through, 

Q. The old crew were on and finished it? 

A. Yes. 

Q. You remember how many tons of coal they 
discharged at that time or had to discharge? 

A. Why, I think it was in the neighborhood of 
400 tons. 

Q. About what quantity of coal did the ship dis- 
charge an hour during that occasion when you were 
working there? | 

A. Why, it would probably run about 18 tons an 
hour, 

Q. About 18 tons an hour? [77] 

A. They might have done better than that at 
times. 

Q. In other words, what would be the maximum 
quantity, you think, per hour? 

A. I don’t think they would run more than 
twenty. 

@. Between eighteen and twenty tons an hour 
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would be about the maximum at any time during 
that period ? 

A. Yes; I imagine so. Of course, I don’t know. 
I wasn’t on the seales or anything like that, but 
just the way I feel about it, 

Q. Well, you judge that from your experience in 
handling coal yourself and your experience as a 
hopper man and all those things? A. Yes; sure. 

Q. Now, then, did each tub have a capacity of 
about six tons per hour? 

A. I think it would be about that. The tubs 
follow one another. If one man isn’t ready, the 
crew waits until that tub takes its rotation, except 
in the case of an emergency. 

Q. Now, then, at the time that you quit at mid- 
night, 1 presume the entire longshoring crew also 
laid off for their supper or their luneh ox dinner? 

A. Yes; we all knocked off for supper. 

Q. At that time whereabouts was the crew work- 
ing? What I mean, Mr. Young, to make it clear 
so that you will understand me, is how far down 
in the hold had the coal been removed? 

A. They got down to the first deck and they had 
cleared out a little space in the forward half of the 
hatch. 

Q. That is what is known as ’tween-decks ? 

A. I should say; yes. [78] 

Q. And had all the coal lying immediately below 
the hatch itself been removed at that time? 

A. No; my recollection is that there was a bank 
there five or six feet wide at the top and it sloped 
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down like that (indicating) and it was probably five 
fect deep. Might not have been quite five feet deep. 

Q. How far did it extend from the forward— 
from a line lying under the, perpendicularly under 
the forward combing of that No. 2 hateh? How 
much aft of that do you think the line of coal ex- 
tended at that time? 

A. It didn’t extend from the forward portion of 
the hatch aft. It extended from the after portion 
of the hatch forward. 

Q. Well, I may not express it in a very scaman- 
hike way. I am not a seaman. What I am trying 
to get at, so you will understand me, is what hatch 
were you working in? 

A. I don’t know how they number the hatches on 
that boat. 

Q@. Well, if No. 2 hatch is the hatch in the center 
of the ship is that the hatch they were working? 
Was it the hatch in the center of the ship just in 
front of the pilot-house and the cabin? 

A. No; I really don’t know. The deck was 
covered with a deck load. I don’t know how the 
hatches are on that boat. There was one hatch 
open; whether there was more hatches on the boat, 
I couldn’t tell you. 

' Q. Did you assist in unloading the powder that 
was taken off that trip? 

A. No, sir; I didn’t touch any powder, 

@. Then, you don’t recall where the coal was that 
they were unloading? [79] 

A. Yes; I know the way the coal laid in the hatch 
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that was open, but whether it was hatch 1 or hatch 
ey. can’t tell you. 

Q. How far was the coal that was being taken 
out at that time— Did the pile extend out under- 
neath the opening of the hatch or had the line of the 
pile by that time receded back in, so that the men, 
to get the coal, had to go underneath ? Ae Mes: 

Q. How far back underneath do you think they 
went ? 

A. The coal had been dug out under the deck 
going forward, 

Q. How many feet? 

A. Well, it was dug out so that I couldn’t see the 
line going forward. At my distance above the boat 
there, my angle of vision wasn’t very— You know, 
it was rather sharp. I couldn’t see under the deck 
that far. 

Q. How far above the deck of the boat were you? 

A. At times probably forty feet. 

Q. At times forty fect, depending on the tide 
during that period? f. N8es: 

Q. Were you in a position to see the men them- 
Selves ? A. At times yes. 

Q. Now from six o’clock in the evening on, what 
men were at work in the hold? 

A. I really don’t know who were working in the 
hold. 

Q. Did you see them down there? 

A. I could see figures. 

Q. But vou don’t know who they were? 

™. ive J don’t. [S80] 
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Q. You don’t know whether McHugh was work- 
ing there or not? 

A. No; I don’t know whether McHugh was on the 
boat or not. 

Q. Now, then, after ‘they got down to where the 
pile was after worked out, under the opening under- 
neath the hatch itself, what method did they use 
relative to assigning any particular place for each 
‘subcrew of three men to work? I understood you 
to say this morning that three men were assigned 
to a tub and that they kept that particular tub? 

A. Yes. | 

Q. Now, then, at what place did those particular 
men work? 

A. I didn’t assign the men. I don’t know who 
assigned them. As a matter of custom, they throw 
a shovel at you and you grab it and go into the hold 
and look around at the men and you see a man at a 
bucket and you like the looks of this man, you work 
with him, and if you don’t, you try and work with 
somebody else. I don’t know whether those men 
were assigned to work together, or anything about 
TH 

Q. I think you probably misunderstood my ques- 
tion. Possibly my question was not very clear. 
What I meant, Mr. Young, is this: there were three 
‘tubs working in the hold unloading coal. 

iA. Wes: sim 

Q. Did each tub, with its crew, go hit-or-miss 
fashion, or did for instance, No. 1 tub, we’ll say, 
take the starboard wing of the hold, No. 2 the mid- 
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ships of the hold and No. 3 the port side of the hold, 
or how do they do about that? 

A. Well, just as you work along, unless somebody 
gave you instructions to work out a certain wing 
first, then the other side. You just keep poking 
along, getting rid of the coal. [81] 

Q. So that the tub starting in amidships would 
keep working out that and the tub that started on 
the starboard wing would keep working there and 
the tub with three men on the port wing would keep 
working there? A. Just keep poking along. 

Q. That is the ordinary custom, is it not? 

A. Yes; agree the best you can. 

Q. Now, then, in the experience you have had in 
discharging coal in Ketchikan and Juneau, the ordi- 
nary method of discharging coal is by means of 
tubs, is it not? A. Yes. 

Q. Such as you got here? 

A. Well, I have used tubs of that nature and 
description and other circular tubs, some deep and 
some shallow. 

Q. Some of the companies use the old wooden 
tubs, do they not? A. Yes; sometimes. 

Q. The Alaska Steamship Company used the iron 
tub something on the order that you have drawn 
your picture of here, do they not? Is that your 
recollection ? 

A. Yes; I think the Alaska Steamship Company 
use that. Once upon a time the old B line used 
‘to use the round tub. 

Q. But that’s some time ago? 
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A. That is a little while ago. 

Q. How many iron tubs in that period, do you 
suppose that you personally have worked with? 

A. That is a peculiar question to ask. 

Q. Well, you say, Mr. Young, that you have had 
a good deal of experience in this work; that you 
have personally shoveled [82] and discharged 
300 tons of coal? A. Yes. 

@. And, of course, I don’t expect you to be able 
to say down to one or two or five of them, but I 
would lke to have an idea of what your best judg- 
ment on that question is, as to how many of those 
tubs you have had experience with? 

A. Well, now, if the ‘‘Latouche’’ comes up here 
three times and she uses the three same buckets, 
have you used three buckets or nine buckets or have 
you only used one bucket? You might chance to 
use the same bucket each time she comes up here. 

@. Well, give us an idea. 

A. I rather imagine that I have used, handled or 
helped to load those different kinds of tubs, of that 
particular description—round ones that were high, 
round ones that were shallow and the wooden ones. 

Q. How many did you say, or did you say the 
number ? 

A. I said I used those different types of tubs. 

Q. But you can’t recall the number? 

A. No; I wouldn’t hazard a guess under oath like 
this, 

Q. Now, then, when the tub has been loaded, how 
do you get the tub back out, say for instance at 
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twelve o'clock P. — or just the last trip that was 
taken out before twelve o'clock, when they were 
working underneath in the hold down below the 
open space of the hatch, how was it done? After 
the tub is loaded, how is it taken back out of the 
hold? 

A. Why, the winch driver goes ahead on his two 
falls; equalizes the strain on the two falls and then 
takes one faster than the other and takes it over to 
the dumping spot. [83] 

Q. What is done with the bail? 

A. The bail is hooked on to the— The hook 
from his hoisting gear is hooked into the bail. 

. The bail is left in a vertical position ? 

. Usually; yes. 

. Will it stand when it is first hitched on? 

. Should be. 

. How? A. The bail has got to be vertical. 
. Now, assuming, Mr. Young, that this line 
here represents the open hatch. The open hatch 
comes out here— A. Yes. 

Q. And we have got the tub in this instance, 
loaded with coal. A. Mies. 

Q. Now, tell the jury what method is used to 
get that loaded tub out. 

Q. You want to take it out by hand? 

Q. I want to know what is the customary method 
of taking that loaded tub out of the hatch, out of 
the hold. 

The COURT.—He means, start from the face of 
the coal in the hold. 
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Mr. ROBERTSON.—Yes. 

A. A bucket of that size, if I were handling it, 
I would hook on the gear with the bail down. 

Q. Yes, sir. 

A. And pull the bucket up. 

Q. In other words, the bail is brought over here, 
is it not (indicating) ? A. Yes. 

Q. And you hitch on the bail; you hitch on the 
bail then you [84] hitch on your tackle, your 
hook from your falls, with the bail out here, is 
that not correct? 

A. Yes; that is the idea when you are that far 
out from the combing. 

Q. And then he pulls it out? 

A. Your hoistman then hoists or pulls it out. 
You have to walk alongside of your bucket and 
then securely latch your bucket so that he can 
take it out. 

Q. Then when you get out over to where the 
hatch is, by the time you get out to where the hatch 
is, the bail, as it goes, gradually swings around in 
an arc until it becomes in this position (indicating), 
is that not true? Ame iitat 1s) the aidea: 

Q. And automatically locks, does it not? 

A. It should. 

@. And then you put the becket on over this 
peg here, don’t you? 

A. Then you should make your lanyard fast. 

Q. You fasten your lanyard over this peg, the 
same peg that you also use—that is, it is one of 
the pegs that is also used as a matter of fact, to 
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stop the swing of the bucket around when it is 


eventually dumped in that condition? A. Yes, 
Q. And then it rises in a vertical position, is that 
correct ? A. That’s the idea. 


Q. Now, then, how is a loaded bueket taken out 
by hand? 

A. You have to drag it out if you are going to 
take it out by hand. 

Q. Is it customary to drag it out by hand? [85] 

A. It all depends where you have got to go. If 
you are only a few feet from the square of the 
hateh it’s easier for three men to surge against 
that bucket and boost it those couple of feet than 
it is to go up and pull your heavy gear in and take 
your bail down and take it out by machinery. 

Q. Do they pull it out or push it out? 

A. Just whichever way your weight will count 
best. 

Q. Now, then, on these buckets, right here where 
I have put this little line there (pointing), or ap- 
proximately in that position, Mr. Young, on each 
side, isn’t there an iron handle there? 

A. Well, I would say this moment that I have 
no recollection of handles of any description on 
any of those tubs. In my work up there on top 
of those machines, that hopper, I did not wait to 
eet hold of a handle, because I have got a two-foot 
platform to stand on, and if I get hold of any- 
thing, you know, with a firm grip on a handle, in 
ease of anything letting go and the bucket getting 
away from me, I ean’t let go of that handle quick 
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enough; so for that reason and the faet that I 
didn’t use them, the position of any possible handle 
is not clear in my mind, because I didn’t use them. 
I would simply take the side of the bucket or the 
bail as it came by to steady it. 

Q. Well, while you don’t have any recollection 
of these three particular buckets, as a matter of 
fact on most of the iron buckets, they do have such 
handles on the lip? 

A. Very rarely that I have seen rope handles. 

Q@. I am not speaking about rope handles. I 
said an iron handle up there (indicating); an iron 
handle where I put this mark. [86] Isn’t that 
correct? When I say an iron handle, Mr. Young, 
I mean something about like that, so you can put 
your hand in and pull it along, like that (showing). 
JT don’t mean an iron handle protruding or some- 
thing sticking away out here. 

A. Well, there might be. 

Q. On that point you simply don’t recall as to 
whether there were or were not? ‘A. No. 

Q. Is that true? A. No; I can’t recall. 

\ Q. You had no particular occasion to note that? 

A. No. 

Q. Now, how soon after you started to work 
was it that the first bucket that was brought up hit 
the side of the hopper and dumped into the bay? 

A. Why, I don’t know how many minutes it 
was after we started to work. When I started to 
work the mate hollered up from the deck—at least 
I think it was the mate—somebody apparently in 
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authority—shouting up to me to eenter the boom, 
to center my boom, which IT did. It took a few 
minutes to get the boom lowered out and the 
braces set up so as to hold her reasonably fast or 
rigid, and after that little interval, my _ recollec- 
tion is that we hoisted an empty bucket to see if 
I had centered it, and that was satisfactory to 
the winchman, and we sent the empty bucket 
down and we started with a full load and my recol- 
lection is that the first full load that came up 
was dumped right there, as I said this morning, 
partly into the bay and partly on the dock, and 
probably some of it went aboard the ship. 

Q. The first full load, or the first bucket con- 
taining the [87] first full load, struck the side 
of the hopper? A. Yes. 

@. Now, is that a very unusual occurrence, Mr. 
Young, when you are first preparing your work 
and getting it started to have a tub dump? 

A. Under the circumstances; yes. 

Q. Why under the circumstances? 

A. Why, the position that the bucket was in. 

Q. I see. 

A. The bucket was away up near the point of 
the boom. The tide was low and it was taxing 
the capacity of the boom to ¢lear, that is to hold 
the bucket up there (indicating) enough to clear the 
top of the hopper. 

Q. Which side of the bucket struck the side of 
the hopper? 
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A. My recollection is that the bucket struck lip- 
on to the side of the hopper. 
. Your recollection is that 1t struck lip-on? 
. Yes; that is my recollection. 
. Did it strike a gentle blow? 
. No; it hit it a fait*rap. 
. Hit it quite a little bump? 
. T hung on, on where I was. 
. You were jiggled around? A. Yes. 
. [ presume you were wondering what was hap- 
pening? 

A. No; I knew what was happening. It was 
coming off right at my feet. 

Q. How much of the coal did it spill out? 

A. The bucket emptied. [88] 

Q. It emptied all of it out? 

A. All the coal; yes. 

@. Did it turn it back so that the tub swung 
up in an are? 

A. The tub just flipped around and went up to 
nearly the normal position. 

Q. Even a tub in the ordinary good condition 
might have that happen to it, might it not? 

A. Oh, I expect you could make most anything 
happen if you handle it roughly enough. 

Q. Well, that was a pretty rough jar that tub 
got? A. Yes. 

Q. You got a rough jar where you were stand- 
ing up near the hopper? 

A. Yes; the whole apparatus got quite a jar; 
ves. 
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Q. Were you much astonished to think that the 
tub dumped its coal? 

A. No; I would have been astonished if it hadn’t 
dumped. 

Q. Now, how many more times during that after- 
noon were any of the tubs dumped into the bay? 

A. Well, that is rather a hard thing. I didn’t 
hold a stop watch on them. 

Q. I didn’t say the time. TI asked you how many 
more, or at least, 1 meant to say how many more 
that afternoon. How many more tubs of coal were 
dumped into the bay that afternoon ? 

A. That is a hard thing. I couldn’t tell how 
many were dumped; several tubs were dumped. 

Q. Several? 

A. Several. One in particular dumped in mid- 
air, without having [89] touched anything. 

Q. Now, then, we get back to that word ‘several’? 
again. When you say several, about how many 
do you mean? It’s so very indefinite. I can’t tell 
how many you mean, and I don’t think the jury 
ean, or anybody else. 

A. Well, I guess ordinary folks have got an 
understanding of what the word ‘‘several’’ means. 
If it gets up into the hundred or something, IT sup- 
pose a man would say a hundred or more got upset. 

Q. You mean there was a hundred tubs of coal— 

A. (Interrupting.) No;.I don’t mean a hundred. 
IT mean that the average, ordinary mortal like my- 
self would say several if he meant, you understand, 
a few. | 
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Q@. Well, I know, but would you say it was five? 

A. I would would not say there was not more 
than five. JI wouldn’t be at all backward about 
claiming that there was five dumped, though. 

-Q. Would you say there was not more than 
seven? 

A. No; after this interval, I wouldn’t care to 
make a definite statement. There was several 
buckets dumped. I believe there was five. I know 
there was the one that I speak of that struck the 
hopper and one more that dumped in midair. 
That’s two. That only leaves three for the balance 
of the twelve hours. 

@. On other occasions when you have been un- 
loading coal, you have also seen tubs spill out some? 
A. Once in a while you would see a tub dump. 

Q. Now, in this work, were you what is known 
as the longshoremen boss? 

A. That’s too deep for me. [90] 

Q. Well, now, in a crew unloading ships here, 
discharging coal in March, 1922, the first of March, 
as a matter of fact wasn’t the man on the hopper 
always known as the longshoreman boss? 

A. No. 

Q. Wasn’t that the position— 

A. (Interrupting.) No; the longshoreman boss’ 
position was under the roof. 

Q. Did you have a longshoreman boss on this 
occasion ? A. Yes; I believe there was. 

Q. Who was that? 

A. A man by the name of Pauzi. 
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Q. What was his name? A. Pani. 

Q. Was he present there all during this time? 

A. I believe he was. 

Q. Were you employed as a longshoreman? Was 
that your work, I mean to say, as hopper man, em- 
ployed as longshoreman? 

A. I was put to work to go up there on the hop- 
per and dump those buckets. 

Q. Did Mr. Pauzi put you to work there? 

A. Yes; Mr. Pauzi asked me if I wanted to go 
to work and I asked him where, and he said if I 
wanted to, I could go up on the hopper, and I told 
him all right, I would go on the hopper. 

Q. Mr. Pauzi came around and located you and 
sent you down to the ship. Is that correct? 

A. Why, I think I came walking on the dock 
and he shouted at me or called me over. [91] 

Q. Now, at six o’clock did you leave for your 
supper or your dinner? 

. Yes; at six o’clock that night. 

» Yes. 

. We knocked off. I think it was six. 
. And did the crew knock off at that time? 

A. The men in the hold also. 

Q. What time did you go back to work? 

A. I think it was seven o’clock. 

Q. When vou went back to work was there a 
new crew in the hold? A. No; I don’t know. 

Q. When did the crew of longshoremen go to 
work discharging the vessel? 

A. Well, distinguishing between the crew and 
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the longshoremen, I couldn’t do that. I don’t 
know who were members of the crew nor who the 
longshoremen were. 

Q. I understand you to say, then, that, as a mat- 
ter of fact, you don’t know that any of the crew 
of the vessel itself did any of the longshore work. 
Is that correct? 

_ @. I have an understanding that that was the 

case, but I really don’t know. I don’t know the 
individual members of the crew on that tub and 
I don’t know whether any of those men were 
working in the hold. I have been told—that same 
day I was told that the crew would work until 
six o’clock and they would hire longshoremen, then, 
to finish this work; finish the shift, because they 
could work the crew until six o’clock at the regular 
pay and then they would have to pay overtime; so 
that was the way they were going to work it; work 
the crew until six o’clock and then put the long- 
shoremen [92] on. 

Q. But you don’t know erctnen that happened 
or not? 

A. Whether that happened or not, I don’t know. 

Q. Now, then, during the time that you continued 
to work, up to twelve o’clock, how many tubs were 
in operation? 

A. Well, when we knocked off at midnight, there 
was three tubs in operation. 

Q. How long had you been operating with three 
tubs? 
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A. Oh, I really can’t tell you when we started 
operating with three tubs; that is, working steady 
with three tubs. When we first started unload- 
ing the ship, we started with three tubs to break 
down the hatch and one tub developed a radical 
way of behaving, so that tub was thrown to one 
side, because the men working in the square of 
the hatch, you know, there was no protection, and 
the tub was thrown to one side and we worked with 
two tubs, and the men split up and did the best 
they could to get along peaceably, and after, when 
they got the hold opened up so that they could 
get down and have room for the three bueckets— 
at what time that happéned, I don’t know—but 
this third bucket came back into service. 

Q. When they broke into the cargo of coal im- 
mediately under the hatch at first, there was ample 
room for all three of the tubs, was there? 

A. Well, hardly in the beginning. 

Q. Hardly in the beginning? A. No. 

Q. Now, then, would vou say— Does your recol- 
lection say whether or not the three tubs were 
working all during the evening at the time you 
went back on shift after supper, at [93] seven 
o’clock? 

A. My recollection is that from supper time on, 
the three tubs were working. It was some time 
during that afternoon that they got the coal broken 
down to the hatch covers, or between decks so 
that they could spread out a little bit and get to 
working out into the wings. 
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Q. Yes, sir. 

A. But what time that took place, I couldn’t tell 
you. 

Q. Now, then, did T understand you to say that 
this crew of nine men in the evening only had ja 
lantern to work by? ea 

A. No; I didn’t say that they had a lantern ‘toe 
work by. 

Q. What did you say? You said something 
about it. ; 

A. I said that I had the lantern to work by. 

Q. Oh, you had a lantern up on the hopper? 

A. Yes. 

Q. Were you down in the evening, down where 
the men were? 

A. No; I didn’t go aboard the ship until I went 
to get paid off. 

Q. That was the next day? A. At noontime. 

Q. At noontime the next day? A. Yes. 

Q. How far distant were you— Well, I think 
you said a moment ago that, depending on the tide, 
you were distant up as much as forty feet away 
from the men. Is that what I understood you to 
say? 

A. Yes, I expect it would probably amount to 
forty feet at that time, at times. 

Q. Do you know whether or not there were lights 
down in the hold? [94] 

A. There were lights down in the hold. 

Q. What kind of lights did they have down 
there? 
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A. Why they had a cluster of lights. I imagine 
there was four lamps in the cluster—small lamps. 
Q. Electric lights? A. Electric lamps; yes. 

Q. Might there not have been as many as five 
elobes in the cluster? 

A. There might have been; yes. 

Q. Where was this cluster of lights hung? 

A. One eluster was hung right alongside of the 
midship stanchions on the forward square of the 
hatch. 

Q. That is, that would be,—if they were stand- 
ing on the ’tween-deck, it would be just above? 

A. Just above your head level, or about your 
head level. 

Q. There was a cluster of lights hung on the 
eoaming of the hateh right below where the winch- 
man stood, was there? 

A. Well, that is where the winchman stood. 

Q. Oh, that is where the winchman stood? 

ml belive so. 

Q. Oh, you mean if the lights— 

A. (Interrupting.) Yes, I believe there was one 
cluster of lights approximately under his feet. 

© Y es; sir: 

A. Fastened against the midship stanchions; and 
I think also there was a light diagonally across 
the hateh fastened against the coaming, on the 
after coaming of the hatch, on the starboard side. 

Q. Would you say that there weren’t two clus- 
ters hung there, along where the winchman was— 
that is to say, just below him? [95] 
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A. Well, now, there might have been two clusters 
hanging back to back there. 

Mr. WICKERSHAM.—You mean underneath 
the deck on which he stood? 

The COURT.—I think he meant on the deck. 

Mr. WICKERSHAM.—That’s what I wanted to 
find Out. 

Q. I mean, Mr. Young, the winechman, which 
deck does he stand on? 

A. He stands on the main deck, I understand 
it is. 

Q. The winchman stands on the main deck? 

A. Yes. 

Q. The coal was on the ’tween-deck? 

A. Yes. 

Q. That is just below the main deck, is that not 
true? A. I believe so. 

Q. The winchman operated his winch right aft 
of the hatch, did he not, where you were breaking 
into the coal? His winch was just to the rear of 
the end of the hatch, isn’t that correct? 

A. We were using the forward booms. We 
weren’t using the after booms. How would they 
have the after winch hooked up on the forward 
booms? 

Q. I don’t mean— 

A. (Interrupting.) It wouldn’t have to be the 
after winch or the forward, but it would have to 
be the after hatch. 

Q. When you got the hatch cover off, where did 
the winchman stand with reference to that hold? 
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A. I think the winchman stands pretty close to 
the edge. 

Q. Pretty close to the edge; and which way is 
he facing—towards [96] the front part of the 
ship ? A. No. 

Q. Or towards the stern of the ship? 

A. He is facing the stern of the ship. 

Q. And then the aperture of the hold is right at 
his back ? 

A. No; he is facing the stern of the ship and the 
hatch is open in front of him. 

Q. Was the coal that was broken down and taken 
out from this hole after you cleared it out, right 
underneath the hatch itself? Did the coal pile ex- 
tend, that vou were working on, I mean— 

A. (Interrupting.) Yes. 

Q. Did it extend forward or sternward? 

A. The coal that they dug into, they were work- 
ing in a forward direction after the coal. 

Q. They were going towards the bow of the ship? 

A. They were going towards the bow of the ship 
after the coal. 

Q. And from where the winchman stood— 

A. (Interrupting.) He would be underneath it. 

Q. If vou were standing where the winchman 
stood at that time, would it have been possible for 
‘you to have seen up towards where the men were 
working? 

A. No; you would have to see around two corners. 

Q. What two corners? 
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A. The corner of the deck here (indicating) and 
the corner going back under. 

The COURT.—In other words, the men were 
working directly under the winchman ? 

The WITNESS.—Almost directly under the 
winchman. 

Q. They were almost directly under the winchman. 
‘Is that it? 

A. I would say that that is just about where they 
were— [97] underneath him; that is, they 
weren’t exactly underneath him. As they were 
clearing out the wings, they were spreading out, 
but they were working by in a line past him. 

Q. Now, then, going back to the lights again, you 
don’t know how many lights were down in the hold 
itself ? A. Altogether I couldn’t tell vou. 

Q. You couldn’t see them, could you?- 

A. My recollection is that there was a couple of 
clusters. 

@. You stated that there was a glare that you 
could see from where you were on the hopper? 

A. Yes, there was a glare. I was standing prac- 
tically in the darkness, you see. 

Q. You were standing in the dark? a Nest 

Q. And the glare hurt your eyes? 

A. Oh, I wouldn’t say that it blinded me, but it 
Was a very pronounced light against the total dark- 
ness all around. 

Q. From where you worked you could see the 
men? 

A. Whenever I would get out to the edge of the 
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platform I had to stand on, I could look down to the 
hold and if any men were moving around in the 
square of the hatch, I could see them. 

Q. Could you see the buckets down there? 

A. At times, yes. 

@. Did I understand you to say that you knew 
mone of the men of the crew except Mr. Pauzi? I 
mean of the longshore crew. 

A. Why, Pauzi was working on the dock. 

Q. You knew none of the names of the longshore- 
men working down in the hold at all? [98] 

moewe; I didn’t. J didn’t know any of tiem. 
There might have been men working aboard the 
boat that I knew well, but I didn’t know that they 
were aboard the boat and I didn’t distinguish them. 

Q. Were some of them Indians? 

A. That I couldn’t tell you. 

Q. You weren’t there when the aecident occurred ? 

Po No, sir. 

Q. You left how soon after twelve oclock? Did 
vou leave immediately? A. Yes; right shortly. 

Q. Where did you go—home? =A. I went home. 

Q. Did you come uptown or something like that? 

A. I said I went straight home. I don’t believe 
I stopped to eat. I went home. 

Q. On these tubs, was there anything on the lip of 
the tub by which the hook from the tackle or the 
falls, whatever you call it, can be hooked on that 
and the tub pulled forward that way? 

A. No: I don't think I ever saw a bucket rigged 
up that way. 
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Q. Never saw one rigged that way at all? 

um No. 

Q. And at the back there is one wheel? 

A. Yes; there is one wheel. We tried to draw it 
in there about where it belongs. 

Q. Is that represented here? 

A. Yes; that (indicating) is supposed to repre- 
sent the hind rollers. 

Q. The forward two rollers? [99] <A. Yes. 

@. Diameter of about five or six inches about, are 
they? 

A. No; I wouldn’t say they are that large. I 
don’t think they are five inches. 

Q. You wouldn’t say they weren’t five inches? 

A. I never put a rule on them. I calculated 
them. . 

Q. And they are about an inch or two inches in 
‘thickness, are they not? 

A. You mean the tread? 

Q. Yes; the tread. 

A. Oh, no; the tread is more than that. 

Q. I mean—I don’t know the right term. 

A. The surface that would run on the ground? 

A. Yes; the surface. 

A. Oh, the surface that would run on the ground 
or deck, I believe, would be about four inches. 

@. About four inches? 

A. Yes; it might be three and a half. 

Q. Now, Mr. Young, I want you to refresh your 
memory again about where the winchman stood. 
Isn’tita fact that the winchman on the ‘‘Latouche,’’ 
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up there discharging that.cargo that night stood astern 
of the hole, that is astern from the hold and that 
from where he stood, or if vou had stood there, or 
anyone else, you could look down and look forward 
and look underneath where the men were working? 

The COURT.—You mean, abaft the hold? 

Mr. ROBERTSON.—Pardon? 

The COURT.—You mean abaft the hold? [100] 

Mr. ROBERTSON.—Yes, sir. 

Q. Isn't that correct. Let me just draw a little 
diagram. I’m not much of an artist, but just to 
show you what I mean. 

The COURT.—He can understand that. 

The WITNESS.—The jury won’t, though, 

Q. This is the bow and this is the stern and this is 
the hatch (indicating). A. Yes. 

Q. The hold of the hatch. If the winchman was 
standing on the sternwardside of that hold instead 
of on the forward side of the hold, isn’t it true that 
from his position he could look forward down to 
where the men were working down in here (indicat- 
ing) and down in there? 

A. If the winchman was standing abaft the hatch, 
why certainly he could look forward a certain dis- 
tance along between decks, but if vou ask me to 
say that he was standing there, I can’t make a state- 
ment like that and have it jibe with the fact of the 
forward boom being used. How would they let 
their falls aft of the hatch and clear the hatch so 
that they could use the after winches? 

Q. Where do you claim the forward falls were? 
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A. I claim they were using both booms. 

Q. Where do you claim that was—abaft or for- 
ward? 

A. The front booms were extending from the 
foremast. 

Q. What is their position relative to that hold? 

A. That would be on the opposite side of the 
hatch from the winch driver. 

Q. On the opposite side of the hatch from the 
winch-driver. A. Yes;asurely.  [aen} 

Q. Well, as a matter of fact, you don’t know at 
this time whether or not the winchman was standing 
abaft the hatch or forward of the hatch, do you? 
You don’t know that, do you? 

A. I claim that the winch-driver’s position was 
forward of the hatch. 

Q. In other words, you claim that he was forward 
of the hatch and that below, on the ’tween-decks, 
the men were working forward of that line, of a 
line that would go up and down there along from 
the hatchway there. Is that right? 

A. Here’s the men down in the hold (indicating), 
having got clear of the coaming of the hatch. They 
would be working forward, underneath the winch- 
man. 

@. Are you sure of that, Mr. Young? 

The COURT.—Can you visualize it? 

A. As a practical man, I can’t visualize how 
else— 

Q. Do vou feel as positive of that as anything 
else you have said in your testimony? 
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Mr. WICKERSHAM.—Oh, I object to that. 

The COURT.—Objection sustained. 

Q. Do vou feel that you might be mistaken about 
mat, Mr Young? 

A. I might be mistaken with reference to the 
position of the winch-driver on the deck; yes. 

Q. Yes. 

A. Because as a practical man, I can’t see why 
he should be standing aft of the hatch with all his 
gear running forward. He has got to lead through 
too many blocks to operate successfully. 

Q. And might vou not be mistaken about the gear 
on the ship and the falls and all that as to the posi- 
tion that you have embodied in your answer? [102] 

A. What do you mean? About the forward 
booms ? 

Q. Yes. Might you not be mistaken about the 
relative position on the boom? 

A. Mistaken about the forward booms being 
used ? 

Q. As to their relative position to the hold. 
Don’t you know what the word “relative position”’ 
means ? A. I expect so. 

Q. I asked you a very simple question. I asked 
you whether or not vou might not be mistaken as 
ito the relative position of the forward booms rela- 
tive to this hold in which the men were unloading 
coal out of 2 

A. The forward boom was forward of the hatch 


or aft of the hatch, is that what vou mean to ask 
me? 
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Q. Yes. 

A. The forward boom must be forward of the 
hatch, or it wouldn’t be the forward boom. 

Q. It must be forward of the hatch? A. Yes. 

Q. You don’t think there is any possibility that 
you are mistaken about the relative position of the 
boom ? 

A. That is, one end of the boom is on the forward 
mast and the other is hanging on the forward mast. 

Q. And you feel confident that the winchman was 
using that fall from off that boom, do you—that he 
Was using the tackle from off that boom—do you, 
or don’t you, feel confident of that? 

A. You put it in such a way that a man can’t be- 
heve his eyes. 

Mr. WICKERSHAM.—Well, just answer the 
question. If you are not sure, tell him so; if you 
are not confident of it, say so. [103] 

A. As a practical man, I can’t see how he could 
run the— 

The COURT.—Well, the question is— Repeat 
the question. 

(Question repeated by reporter.) 

The COURT.—That means if the winchman was 
using the fall off the boom attached to the forward 
mast. 

The WITNESS.—Oh, there is no question at all 
that the buckets were being hoisted out of the hold 
with the gear hanging from the forward mast. 

Q. Is there two boom-sticks there—boom No. 1 
for hatch No. 1 and boom No. 2 for hatch No. 2? 
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A. I expect the boat carries four booms. 

Q. Is that true what I asked you? I didn’t ask 
you to ask me a question. 

A. We have two booms on the forward mast. 

Q. You have two booms on the forward mast? 

A. Yes. 

Q. Which one is used for No. 2 hold? 

A. I expect vou have to use both of them. 

Q. You used No. 2 boom on No. 2 hold? 

A. It’s hardly fair to ask me whether we used 
No. 2 boom on No, 2 hold. I don’t know how they 
number those hatches on ships. 

Q. I told you in the first place, Mi. Young, that I 
was assuming that the hatch practically amidships 
is No. 2 hatch and I have been asking all my ques- 
tions on that assumption. A. Yes. 

Q. And you heard me say it. 

Mr. WICKERSHAM.—I object to counsel’s 
quarreling with the witness. 

The COURT.—I think so, too. You asked one 
question as to [104] the assumption of the main 
hatch in the center of the boat being No. 2 hatch, 
but you never carried that assumption through the 
remainder of vour questions. 

Q. All right, if the Court please; then all the 
questions I asked are to the effect that No. 2 hatch 
is the hatch that is practically in the center or amid- 
ships. On that assumption, vou still want to make 
your contention relative to, as regards the relative 
position of where the winchman stood that night 
when you were working on that cargo? 
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A. Well, can I ask a question? 

®. Yes; sir. 

A. What is the number of the hatch that we’re 
working on? 

Q. No. 2 lateh. 

A. We’re now working on No, 2 hatch? 

Q. Yes) sir: that's it: A. No. 2 hatch. 

Q. Yes, sir. 

A. We were unloading No. 2 hatch with the hang- 
ing gear from the forward mast. It was the booms 
hanging from the forward mast that were unload- 
ing that hatch No. 2. 

Q. And that forward boom was forward of No. 2 
hatch, is that correct? A. Yes; surely. 

Q. And the winchman stood forward of No. 2 
hatch. Is that correct? 

A. Well, I claim that is the practical position for 
him to be in. 

Mr. WICKERSHAM.—Well, I ask the Court to 
instruct him that if he knows— _ [105] 

The COURT.—He has already answered it two or 
three times that he wasn’t confident. 

Mr. WICKERSHAM.—Well, then, I object to 
any further question on the subject. 

The COURT.—Objection sustained. 

Mr. ROBERTSON.—The reason I asked him 
that, your Honor, is this: As I understood, Mr. 
Young—Im not trying to do him an injustice or 
to trap him—he placed one of the clusters of light 
relative to where the winchman stood. Now, I am 
trying to get the winchman definitely located, so I 
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ean also ascertain where the cluster of hehts was. 
He told us that there was a cluster of hghts, as I 
understood him to say, just below the winchman. T 
am trying to find out where it is he claims that the 
winchman was so that I can know where the lights 
were. 

A. I deseribed the cluster as hanging from the 
midships stanchions, didn’t I? 

Q. And also relative to the winchman. 

A. Should be under his feet. 

Q. Right under his feet? A. Yes. 

Q. Then whereabouts on the midship stanchions 
would they be to the forward or the rear part of the 
hold? 

The COURT.—Midship stanchions or stanchions 
running in the middle of the boat, running sideways, 
running right through the center of the boat? 

A. Yes, from stem to stern. 

Q. Yes, but I say, with. reference to the forward 
or rear of the hold? [106] 

A. With reference to the forward coaming of the 
hatch, there (indicating). 

Q. That is to say, you mean right about there 
(indicating) ? &. Right about there; yes. 

Q. On the midship stanchions; on the forward 
coaming of the hatch, is that what you mean? 

A. That is what I was trying to convey. 

Q. Yes. And you claim that the winchman was 
standing just above the cluster of lights, 1s that it? 

A. I believe he was. 

Q. Were there any clusters of lights also hanging 
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on the coaming of the hatch, on the rear, or back 
coaming of the hatch? 

A. I described that one also. 

@. There was also one there? 

A. I described one there, hanging—it would be 
down in the corner, and I should judge, on the 
bottom part of it. Just about in there; yes. 

Q. On the starboard side? 

A. Starboard after quarter of the hatch coaming. 

@. Those clusters of lights didn’t illumimate the 
place where the longshoremen were working, did 
they ? 

A. I presume they did, or they would have shifted 
them so that they would. 

Q. It is possible to shift them forward? 

A. Yes; they are not fixtures; they’re simply ex- 
tensions with reflectors about the same as a wash 
basin, with lamps stuck in them. 

Q. With reflectors in the back? 

A. Reflectors in the back of about the size and 
shape of a wash basin; yes, sir. [107] 

Mr. ROBERTSON.—I think that’s all. 


Testimony of Frank Alfred Williams, for Plaintiff. 


FRANK ALFRED WILLIAMS, called as a 
witness on behalf of the plaintiff, having been first 
duly sworn to tell the truth, the whole truth and 
nothing but the truth, testified as follows: 


Direct Examination. 
(By Mr. WICKERSHAM. ) 
Q. State your name. 
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. Frank Alfred Williams. 
. How old are you, Frank? 
. Twenty-six, going on twenty-seven. 
. What is your business ? 
. Well, I have no particular business. 
. Have you ever worked at longshoring ? 
. Yes, sit - 
How much have you worked at longshoring? 
. Well, not very much, 
. Did you do any work about the eighth or ninth 
day of March last, a year ago, in 1922? 

A. Yes, sir. 

Q. Where? A. On the dock. 

®. On the ‘‘Latouche’’? 

A. On board— Yes, sir. 

Q. When did you begin to work on the ‘‘La- 
touche’’? A. Midnight; after midnight. 

Q. At one o’clock? A. Yes, sif. 

Q. What day was that? Was it the night of the 
eighth ? 

A. I can’t remember what date of the month it 
was. [108] 

Q. Who worked with you? 

A. Well, there was two other fellows with me. 

Q. Who were they? 

A. I don’t know the young fellow’s name, but one 
of the fellows that got hurt, I know his name. 

Q. Is that he, sitting over here (pointing) ? 

m. Ves;.sit 

Q. Barney McHugh? A. Yes sir. 

Q. You were working with him? Bes, Yee. 


OPOrororor 


13+ The Alaska Steamship Com pany 


(Testimony of Frank Alfred Williams.) 

Q. At what time did you begin to work? 

A. At midnight. 

Q. One o’clock? A. One o’clock. 

Q. At night? A. Yesjyeir, 

Q. Was he hurt that night? A. Yes, sir 

Q. How long after you began to work with him 
was he hurt? A. I can’t say just how long. 

Q. Well, about how long? A few minutes don’t 
make any difference. 

A. Oh, it wasn’t very long after we started a 
work, 

Q. Half an hour or so? 

A. No; I can’t say it was a half an hone 

Q. Thos was he hurt? 

A. Well, the bail of the bucket he was using fell 
on his foot. I don’t know which side of the foot 
it was. Across here (indicating). [109] 

Q. What were you doing just at that time, 
Frank? 

. IT was on one side of the bucket, pushing on it. 
. Where was he? 

. He was on the back end of it, pulling it. 

. He was pulling it? A. Yes, sir. 

. What fell on him? A. The bail. 

What caused it to fall? 

. I don’t know just what caused, but my idea 
was— 

Mr. ZIEGLER.—Just a moment. We object to 
what his idea of it is. 

Q. Just tell what you saw, what happened there. 

A. Well, I was pushing on it, me and the young 
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fellow was pushing on it, on the bucket—he was on 
one side and I was on the other—and Barney was 
pulling on the bucket, and the jar knocked— It 
Was a kind of a rough place where we handled this 
bucket, and the jarring of it, I guess, loosened the 
bail of the bucket and it fell on his foot, 

Q. What did he do after the bail fell on his foot? 

A. He just naturally sat down. He couldn't 
move—I guess it hurt him so much—and we went 
over to see what happened, and he said the handle 
come down on his foot. 

Q. What became of him? AS Fieleir 

Q. Where did he go? 

A. On the top deck somewhere, 

Q. Who helped him up, if anybody? 

Mm Well, “‘anybody,’’ myself and I forget who 
the other fellow was, [110] helped him up on 
deck. 

Q. Did anybody come after that time to take 
Barney's place? Ze, Yes, sit. 

Q. Who came? 

wm Vhere was another fellow. They call him 
Captain Gillis. I don’t know— 

Q. (Interrupting.) Call him what? 

A. Call him Captain Gillis. I don’t know what 
his right name is. 

Q. Do you see him in the courtroom ? 

mA. Yes, sir. 

Q. Where is he? 

A. The second man up there (indicating). 

Q. Is that the man (pointing) ? a. Wee sar. 
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Q. How long after Barney was hurt did he come 
there? 

A. I don’t know just how long it was. 

Q. Frank, tell the jury what there was about this 
bucket to handle it with. Were there any ropes 
around it or anything to pull it or push it with? 

Mr. ROBERTSON.—Novw, if the Court please, we 
object to that as too leading. 

Mr. ZIEGLER.—Let him describe the bucket. 

Mr. WICKERSHAM.—Well, I am asking him 
to describe the bucket. 

The COURT.—Yes; he can state. He asked 
generally. 

Mr. WICKERSHAM.—Yes. 

The COURT.—Was there anything on the bucket 
to handle it with? 

A. Nothing that I know of. 

Q. Was there any rope attachment to pull it by? 
[ala] 

A. No, there was no rope; never noticed any rope. 

Q. How did you handle it? Just tell the jury 
how you did handle the bucket. 

A. Well, the way we handled the bucket—here 
(indicating) is the bucket; one man on that side 
and another man on that side. We shoved, we 
pushed on it. 

®. Yes, 

A. Barney in front, pulling on the bucket and 
there is a bail right here (indicating); not exactly 
in the center, but towards the back part of it. Now, 
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this is the position we was in when Barney got hurt. 
I was pushing on it and the other young fellow— 

Q. Cinterrupting.) You were pushing on the 
side of the bucket. Just show the jury what you 
were pushing on. 

A. He was on this side; I was here (showing); 
the other fellow on the other side, and Barney was 
on this side (showing). 

Q. Pulling? A. Yes, sir. 

Q. Whereabouts did you have hold of the bucket? 

A. Right here (indicating); about in there and 
here. 

Q. On the top of the bucket? A. Yes, sir. 

Q. How far did you have to push the bucket? 

A. About twelve or fifteen feet under the hatch. 

Q. How far had you gone from the coaming 
before the bucket, before the fail fell? 

A. About half way. 

Q. How long was that bucket used after Barney 
was hurt? A. You mean, how long we used it? 

Q. Yes. [112] 

A. I don’t know just how long after— 

Mr. ROBERTSON. (Interrupting.) We ob- 
ject to that as incompetent, irrelevant and imma- 
terial. That’s after the accident as I understand 
Mm isn’t it? Is that what you mean, after the acci- 
dent? 

Mr. WICKERSHAM.—Yes. 

Mr. ROBERTSON.—Well, we object to it as not 
part of this case—what took place after the accident 
happened. 
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The COURT.—Well, I'll hear from vou on that. 
LT think— 

Mr. WICKERSHAM. (Interrupting.) I want 
to show simply that the bucket was laid aside, 

The COURT.—IT’ll hear from Mr. Robertson on 
his objection to that. If it can be shown that lay- 
ing it aside after the accident is not material, I 
would like to know it. 

Mr. ROBERTSON.—Well, it seems to us that 
what happened to the bucket after the accident is 
immaterial. The question, as I understand is as to 
‘the condition of the bucket at the time of the accei- 
dent, or preceding the accident; not afterward. 

Q. Was there any change made in the bucket 
after Barney was hurt? 

Mr, ROBERTSON.—The same objection. 

The COURT.—Objection overruled. 

Mr. ROBERTSON.—We take an exception. 

Q. By anybody ? 

A. Well, not very long afterwards they took the 
bucket and laid it aside—the same bucket I was 
working on. That left four men to the bucket and 
they put me on the hook. They worked quite a 
ways under the hatch and I dragged the hook to 
hook on to the other buckets. [113] 

Q. Do you know whether that bucket dumped it- 
self when it was being taken out at any time? 

Mr. ROBERTSON.—I object to that as leading, 
if the Court please. 

Mr. WICKERSHAM.—I asked him if he knows 
anything about it. 
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The COURT.—Objection overruled. 

Do you know whether or not— 

A. I don’t remember. TI can’t say, because T was 
underneath the hatch. I can’t see on deck of the 
hatch. 

Q. Do vou know whether there was anything, any 
block of wood put in between the handle and the 
bucket to hold it at any time that night? 

Mr. ROBERTSON.—The same objection, 

A. I never noticed. 

@. You didn’t notice that? A. No. 

Q. Did you notice whether or not the tripper was 
broken in any way? 

Mr. ROBERTSON.—I object to that as leading, 
if the Court please. 

Mr. WICKERSHAM.—I asked him if he knows 
ihe 

Mr. ROBERTSON.—Why don’t you ask him the 
condition of the bueket? 

Mr. WICKERSHAM.—Well, [ll ask him the 
condition of the tripper then, whether it was broken 
or in good shape. 

Mr. ROBERTSON.—Object to that as leading. 

The COURT.—Objection overruled. 

A. I never noticed any. 

Q. You never noticed? [114] A. No. 

Q. Did the handle fall more than once that night, 
Frank ? A. No. 

Q. You don’t remember it falling but once? 

A. I don’t remember, unless we laid it down our- 
selves to get it out of the way. 
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Mr. WICK ERSHAM.—That’s all. 


Cross-examination. 
(By Mr. ROBERTSON.) 

Q. Barney McHugh and yourself and one other 
young fellow, you worked on one bucket, is that 
what I understood you to say? A. Yes. 

. The other young fellow, is he an Indian? 

. No, isi 

. What is he? A. I don’t know what he is. 
. White man? 

. He is a white man, I know. 

. You don’t know his name, though? 

. No, I don’t know his name. 

. How long did you three men work together? 
. [ can’t say just how long. 

. What time did you first go to work unloading 
coal off the ‘‘Latouche”’ that time? 

A. Midnight; one o’elock. 

Q. You just came off to get your supper, is that 
it, and went back to work at midnight? 

A. No; I went to work at midnight; one o’clock. 

Q. Had you worked any before midnight? [115] 

A. Notonthatl beat 

Q. You hadn’t worked on that boat at all un- 
loading coal before midnight ? 

A. Not before midnight. 

Q. New crew went on at that time, is that right? 

As Westcin 

Q. Now, I understood you to say, Frank, that at 
that time you were pushing on the bail on one side 
of the bucket? 
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A. I wasn’t pushing on the bail; I was pushing 
on the bucket. 

Q. Pushing— 

A. (Interrupting.) On the bucket; not the bail. 

Q. Pushing on the bucket? 

A. Not on the bail. 

Q. On the rim of the bucket? 

A. On the rim; yes, sir. 

Q. On the rim of the bucket, toward the lip of 
the bucket, the front part of it? 

A. Pushing the other way; back part of it. 

Q. You were pushing on the bucket. What part 
of the bueket do you eall this—the nose? 

A. I don’t know what you eall it. 

Q. Or the lip? 

A. Nose or the lip; I don’t know. 

Q. The bucket has got a kind of a lip on it like 
that, hasn’t it? A. Yes. 

Q. You were pushing, you three men. You were 
on this side pushing the bucket so that this part of 
it goes that way, or which way? [116] 

A. No; not three men pushing. Two men were 
pushing, one was pulling. 

. Who was the man pulling? A. Barney. 
Where was Barney pulling? 

. On that end (showing). 

. Barney up here (indicating) ? Ay, “Wes, sit. 
. What did Barney have hold of, the rim? 

» Ves, sit’. 

. Pulling the same way that you did? 

) Les, eit. 
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Q. Is that right? Ae “YS, sir. 

Q. Could the bail of the bucket fall that way 
toward the lip? Ae No, I don’t think so. 

Q. It could just fall one way, toward this way 
(indicating) ? A. Yes. 

Q. Had the bucket just come down from unload- 
ing some coal when the accident happened ? 

A. Yes, sit 

Q. You went on the one o’clock shift, I under- 
stood you to say? A. Yes. 

Q. And you loaded the bucket with coal and 
worked there for a while, sent out the buckets of 
coal, I mean, to have them unloaded ? 

A, Vesteeii: 

Q. And the bucket had gone up and come back 
empty and you three men were taking it back again 
to load it up when the accident happened, is that 
right? A. Yes, sir. [117] 

@. Now, you said that you were back in the hold 
about how many feet under the edge of the coam- 
ing ? A. You mean how far back we worked? 

Q. Yes. 

A. Between twelve and fifteen feet. 

Q. You say that you got the bucket about half 
the distance in when the accident happened, is that 
correct? A. Yes, sir. 

Q. After you loaded the bucket, did you generally 
turn it around after you got it loaded, or while still 
empty ? A. While still empty. 

Q. You turned it around while still empty ? 

mM. Yes, sir 
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@. And after it would get loaded—yvou would 
turn it around then eet it loaded, then they pulled 
it out by hooking the hook on the bail, and then pull 
it out this way, isn’t that what they did? A. Yes. 

Q. And you remember those two ropes, Frank, 
one on each side near the lip up here, one on each 
side? A. No. 

Q. You don’t think there were any ropes there? 

A. I don’t remember any ropes. 

Q. Have you ever worked at discharging coal be- 
fore, as a longshoreman? A. Yes, sir. 

Q. The same boat? A. No. 

@. Never worked on her before ? 

meNO, Sif, [118] 

Q. Frank, which side of the boat did the young 
fellow and Barney McHugh work on? 

A. On the outside. 

Q. What side? 

A. I don’t know what side it was—starboard or 
port. 

Q. Left-hand side? You know which is your 
right and which vour left hand? 

A. Here is my Iecft and here is my fight (show- 
ing). 

Q. Well, vou worked on the left side of the boat, 
looking forward? 

A. Worked on the right-hand side looking for- 
ward. 

Q. You worked on the right-hand side looking 
forward? A. Wes, sik. 

Q. You worked there all the time, vou think, 
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on the right side looking forward, during this 
evening, from after one o’clock? 

A. We didn’t work there all the time. We 
worked there that night. 

@. You used the same bucket all the time? 

Ap Yes, sir 

Q. How mary other men were working in tle 
hold together? 

A. Well, there was cight men besides myself. 

Q. Nine men altogether up to the time Barney 
got hurt, is that right? A. Yes, sir. 

Q. Three men on each bucket? A. Yes; sir, 

Q. And you kept one on the port side of the ship, 
another bueket amidships and another bucket on 
the other side of the ship, is that right? 

A. Yessir? imo] 

Q. Do you know how many buckets you would 
take out in an hour, Frank? 

A. Never kept track of it. 

Q. Would you take out more than one an hour? 

A. Take out maybe a dozen; I don’t know. I 
never kept track of it. 

Q. Well, you think you may have taken out as 
many as a dozen an hour? 

A. Maybe; maybe more. 

@. I mean your own bucket. You loaded your 
bucket and sent it up and reloaded it, you think, 
maybe a dozen times an hour, is that right? 

A. No; not one bucket. 

Q. How many times with your bucket? 

A. I can’t say just how many times. 
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Q. You think as many as six times? 

BI don’t Imow; I can’t say. Might be one; 
might be six; might be a dozen. I don’t know how 
Many tines it goes wp. 

@. You think it would be less than five? 

B. i can’t say. 

Q. That is the best you ean say—maybe six, 
maybe a dozen, do I understand you correctly ? 

A. Maybe onee. 

Q. You think maybe only once? 

A. I don’t know; I ean’t say just how many. 

Q. You mean to say it took— 

Mr. WICKERSHAM.—(Interrupting.) I ob- 
ject, may it please the Court. 

The COURT.—Objection sustained. 

Mr. ROBERTSON.—I’ll take an exception to the 
Court’s ruling. [120] 

Q. Now, Frank, how many buckets had you 
taken out before McHugh got hurt? 

A. I never counted the buckets when they went 
up. 


Q. Take out more than one? A. Yes. 

Q. Take out more than two? A. Yes, sir. 
Q. Take out more than three? A. Yes, sir. 
Q. Take out more than four? Ke» Yes, sit. 
Q. Take out more than five? 

A. I don’t know whether we did or not. 

Q. You don’t know that? A. No. 

Mr. ROBERTSON.—I think that’s all. 


Redirect Examination. 
(By Mr. WICKERSHAM.) 
Q. Did you use the same bucket all the time? 
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Ae Yes, sir. 
Mr. WICKERSHAM.—That’s all. 


Testimony of Harry Gillis, for Plaintiff. 


HARRY GILLIS, called as a witness on behalf 
of the plaintiff, having been first duly sworn to 
tell the truth, the whole truth and nothing but 
the truth, testified as follows: 


Divect Examination. 

(By Mr. WICKERSHAM.) 
. State your name. 
. My name is Harry Gillis. 
. How old are you? [121] 
. Oh, 34, going on 39. 
Where do you reside? A. Ketchikan. 
How long have you lived here? 
. I came up here m 1912. 
. What is your business? 
. Oh, longshoring right at the present time— 
fireman by trade. 

Q. How long have you been working in that 
business? A. Firing or longshoring ? 

A. Longshoring. Excuse me. 

A. Oh, off and on for the last five years. 

Q. Were you engaged in that kind of work in 
March, 1922, of a year ago? A. Yes, sir. 

Q. What boat did you work on at that time? 

A. Oh, the ““Latouche,”’ I think it ‘was. 

Q. The ‘‘Latouche.’’ Did you work on the ‘‘La- 
touche’’ on the night of March 8 and the morning of 
the ninth? A. Yes, sir. 
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Q. 
oe. 


Q. 


What time did you go to work? 
Oh, somewheres between one and two o’cloek. 
Who was engaged in working with you, if 


anybody? A. Frank. 


Q. Krank Williams? <A. Yes, sir. 

Q. The man who was just on the witness-stand ? 

i, Y @s, SIP. 

Q. About what time did you go to work? 

A. Oh, it Was about one-thirty. [122] 

Q. About one-thirty? 

A. To be exact. Somewheres around there. 

Q. What were you doing. <A. Shoveling coal. 

Q. What were you loading into? A. Buelsets. 

Q. A bucket. A. Weep sir. 

Q. What kind of bucket? <A. Iron. 

Q. Iron bucket? A. Or steel. 

Q. Stand up and show the Court and jury about 
how high that bucket is or was. 

A. Oh, about so (indicating). 

Q. And about how large otherwise? How wide 
was it? 

A. Oh, about so wide (indicating). 

Q. And about how long? 

A. About so long (indicating). 

Q. Like this illustration on the blackboard? 

A. That would be backwards. 

Q. That would be backwards? A. Yes. 

Q. Why do vou say that would be backwards? 

A. This thing here (showing) is on the wrong 
side. 


. You mean this tripper is on the wrong side? 
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A. Yes. 

Q. That is on the other side of the bucket? 

A, Yes. 

Q. Otherwise is it all right? [123] A. No. 

Q. What else is the matter with it? 

A. This thing (indicating) wasn’t on it at all. 

Q. Wasn’t on the bucket that you worked with? 

A. No. 

Q. What had become of it? 

A. I don’t know, I am sure. Broken off, I sup- 
woes: 

Q. There was no clutch, was there? 

A. This thing is here (indicating), but this thing 
is gone here. 

Q. You mean this handle was gone? A. Yes, sir. 

Q. What was the effect of the breaking of that? 

A. I am not sure. 

Q. Do you know what shape the bucket was in 
that night, that bucket? 

A. Well, it was a hay-wire rig. 

Q. A hay-wire rig? A. Yes. 

Q. What was there broken about it? 

A. How is that? 

Q. What was there broken about it—just that 
handle? <A. Yes, sir. 

Q. Do you know whether the tripper itself had 
tripped off? 

A. Sure; tripped itself; sure. 

Q. While you were there at work? 

A. Yes, sir; yes, sir. 

Q. Did you see it? 
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A. Sure; come pretty near spilling a lot of coal 
on me. 

Q. How many wheels, if any, were there under 
that bucket? [124] A. Three, is all. 

@. How long did you work with it? A. Oh— 

Mr. ROBERTSON. (Interrupting.) We object to 
that as incompetent, irrelevant and immaterial. 
This is all after the accident? 

Mr. WICKERSHAM.—Yes, sir; immediately 
after the accident. 

The COURT.—Objection overruled. 

A. It wasn’t over two hours at the most. 

Q. Then what was done with the bucket? 

A. We pushed it to one side. 

Q. Did it trip while you were working with it? 

ms Yes, sir. 

Q. Just explain to the jury how that happened 
and how soon after you went to work. 

Mr. ROBERTSON.—I object to that for the 
sane reason—too remote. 

The COURT.—Objection overruled. 

Q. How long after you went to work did that 
happen? 

A. The first time it happened was about half 
an hour after. 

Q. What happened at that time? 
A. Why, it spilled all the coal out of it. 
Q. Where was it when it spilled the coal? 
A. In the center of the hatch. 
Q. How far up? 
A. Oh, it didn’t get off the ground at all. 
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Q. Well, was the wire cable attached to it when 
it spilled? A. Yes, sir. 

@. Was anybody touching it? [125] A. No, sir. 

Q. What made it trip itself off, do you know? 

A, Why, the catch. 

Q. What was the matter with the catch? 

A. Wore out is all. 

Q. Did it do that again any other time that even- 
ing ?, 

Mr. ROBERTSON.—The same objection. 

A Vesysine 

Q. How soon? <A. Oh, I can’t swear. 

The COURT.—Objection overruled. 

Q. Well, within that two hours? A. Yes, sir. 

Q. What did it do then? 

A. It fell back and hit another man’s foot. 

Q. Who was he? Was he working with the 
bucket? 

A. I don’t know; I don’t remember exactly 
who it was. Yes, sir. 

Q. Where was he standing when he was struck? 

A. Why, he was taking the bucket back to the 
coal pile. 

Q. Why did the handle fall that time? 

A. Oh, it come unhooked. 

Mr. ROBERTSON.—The same objection. 

The COURT.—Objection overruled. 

Q. Did you examine that bucket carefully? 

A. Sure. 

Q. How long have you worked with buckets of 
that kind in unloading coal? 
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A. Oh, off and on for the last four or five years. 

Q. Have vou worked with many buckets like 
that? 

A. Yes, sir; a lot of them. No; no, beg pardon. 
Wait. That [126] is my first experience with 
anything lke that thing there. 

Q. Have vou worked with buckets of this type 
in good order? 

A. Yes, sir; lots of them. . 

Q. Was that bucket in good order that night? 

A. It wasn’t; no, sir. 

Q. Did you examine it carefully? A. Sure. 

Q. You may state to the jury whether or not, 
in your judgment, it was a safe appliance, safe 
appliance to be used for that purpose that night? 

A. It wasn’t; no; no. 

Mr. ROBERTSON.—Now, we object to that as 
incompetent, irrelevant and immaterial. 

lit. Wasn't. 

Mr. ROBERTSON.—No proper foundation laid 
to qualify him. 

The COURT.—Objection overruled. 

Q. What did you do after the bucket was laid 
aside? 

A. Shoveled coal. I shoveled coal into one of 
the other buckets. 

Q. The men were divided up? A. Yes, sir. 

Q. Did anv of the men quit? A. No. 

Q. They were divided up into two groups? 

A. Yes, sir. 

Q. Mr. Gillis, F wish vou would tell the jury what 
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is the usual method that longshoremen handling 
coal in buckets as you were that night, follow in 
pulling a bucket back when it comes down to be 
loaded. Is there any particular way of doing 
yee [127] 

Mr. ROBERTSON.—Now, wait. I object to that, 
if the Court please— 

A. Yes, sir. 

Mr. ROBERTSON. (Continuing.) On the ground 
that it is incompetent, irrelevant and immaterial. 
The usual way or custom among longshoremen 
wouldn’t be sufficient to bind the defendant in 
this case if the way they used was in fact negligent. 

The COURT.—Objection overruled. 

Q. Just state if there is any usual custom; or how 
do you do it when the bucket comes down? What 
do you do with it? 

A. There is generally a couple of lugs fastened 
on it. 

Q. Where are they fastened on it? 

AL Upeat tive sii: 

Q. Were there any on this bucket? 

A. Absolutely not; no, sir. 

Q. Was there anything on this bucket to pull 
i with? “AveNoO. sin anorsin. 

Q. Well, what do you do when a bucket comes 
down and you want to get it back to the coal pile? 

A. Push it back. 

Q. Push it back? A. Yes, sir. 
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@. Does it make any difference whether you 
push this end forward or that end (showing) ? 

A. It don’t make any difference on a _ good 
bucket; no. 

Q. Were there any rollers under this bucket? 

A. Yes, sir. 

Q. Are the rollers put on there so that you can 
push it either [128] forward or backward? 

A. Yes, sir. 

Q. But not sidewise? tx. Wes, Hin. 

® Ws that right? <A. Yes, sir. 

Q. If the bucket is in good order and this safety 
eluteh is in good order, will the handle stand up 
whether you push it forward or backward? 

A. Sure. 

. Q. Well, I ask you if it is just as safe one way 
or— <A. (Interrupting.) Yes, sir. 

Q. So that if the safety clutch is in order— 

A. (Interrupting.) Yes, sir; turn it upside down 
and you ean’t unhook it. 

Q. If the safety clutch is in shape? 

A. Yes, sir. 

Q. Was that safety clutch in good order that 
night? <A. No, sir. 

Q. Was that why it fell? 

Mr. ROBERTSON.—Oh, I object to that as lead- 
ing. 

The COURT.—Objcetion sustained. 

Mr. ROBERTSON.—He has led the witness all 
the way through. Witness is entirely— 
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The COURT.—Strike out the last answer and 
question. 

Mr. WICKERSHAM.—I think that’s all. 


Cross-examination. 
(By Mr. ROBERTSON.) [129] 

Q. Even on this tub that you are speaking of 
the bail couldn’t fall toward the lip, forward to- 
ward the lip, could it? A. No, sir. 

Q. The only way the bail could fall would be 
towards the rear of the tub, is that not correct? 

A. Yes, sir. 

Q. Now, on this tub, with this portion, the 
handle part of the tripper gone, how was the tub 
dumped? ow did you dump the tub? 

A. I don’t know how they dumped it up there. 

Q. You don’t know? 

A. Because I wasn’t up on the hopper. 

Q. Well, now, when it came back to you down 
in the hold, after it had been unloaded and came 
back down, you and the two men who were work- 
ing with you would run it back up to the coal pile 
and load it up again, would you not? A. Yes, sir. 

Q. Would you turn it around before you loaded 
it or after you loaded it? 

A. Before we loaded it, of course. 

Q. Well, now, when you turned it around, then 
did you take the bail down? A. Yes, sir. 

Q. How did you unfasten the bail then so as 
to get the bail down? Age st literate: 
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Q. You lifted it up? A. Yes, sir. 

Q. This httle thing that went over the catch? 
0, eA. Wés, sit. 

Q. The sort of trigger that went over the hatch? 

A. Yes, sir; that’s all there was to it. 

Q. Is that the only way it could be lifted up? 

A. Sure. 

Q. The only way the bail could be made to come 
qown® A. Yes, sir. 

Q. When it went up loaded, was there anything 
put on that so that the man on the hopper could 
unload it in any other way? A. No, sir. 

© Matis the way it went up? A. Yes, sir. 

Q. Now, then, did you look at the other two tubs 
there? <A. Yes, sir. 

Q. Were you working down there in the hold 
that night? <A. Yes, sir. 

Q. And the other two tubs had lugs on the lip? 

A. What is that? 

Q. The other two tubs had Ings on the hp? 

Aes, sir. 

Q. But this tub didn’t? A. Yes, sir. 

Q. You are quite sure of that? 

A. Quite sure; yes, sir. 

Q. And this one out of the three didn’t have 
them? <A. Yes, sir. | 

Q. And you continued to use the tub there for 
something lke two hours, is that correct? 

A. Oh, it might not have been over an hour and a 
halt. [131] 

Q. Well, I just wanted to know about the time? 


wt 
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A. Yes, sir. 

Q. How many tubs of coal during that time did 
you send up—how many loads? 

#& I wan’t sweardo thew. 

Q. Well, you have had considerable experience as 
a longshoreman ? mm. es, Sir: 

Q. Discharging coal, shoveling coal into tubs and 
all that, haven’t you? <A. Yes. sir. 

Q. About how many tubs do you average an hour, 
a crew of three men? 

A. Oh, the best we can do is about six an hour. 

Q. About six an hour? A. That is the best. 

Q. Is that about what you were averaging that 
time? A. I think so. 
What wings of the ship were you working in? 
. [ was working on the far side. 
. You were working on the far side? 
» Wes, ‘sir. 
. On the port or starboard wing? 
. Starboard, I think it was. 
. Your recollection is that you were working on 
the starboard wing? 

A. I think so, if I am not mistaken. 

Q. Well, starboard is on the right-hand side, look- 
ing forward, isn’t that right? 

A. That is meht. [152] 

(). Wasn’t it on the port side, left-hand side, look- 
ing forward? A. No; absolutely not; no sir. 

Q. You are sure it wasn’t on the port side, but 
was on the starboard side? 

A. Yes, sir; positively sure. 
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Q. Pardon me? A. Positively sure it was. 

Q. When you went on shift at about, I think you 
said you went on shift somewheres between one and 
two o’clock ? A. Yes. 

Q. That would be in the early morning? 

A. Yes, sir. 

Q. You hadn’t been on the shift, working on the 
ship prior to that time? 

A. Absolutely not. I finished her up, though. 

@. How is that? A. No, but I finished her up. 

Q. You worked the following day until that noon, 
when you discharged the entire cargo? 

&. Yes,-sir. 

Q. I understood you to say, My. Gillis, that vou 
called this a hay-wire contrivance. Is that what 
Fou call it? A. Hay-wire rig; sure. 

Q. Pardon me. A. Sure. 

Q. What do you mean by that? 

eo Why, it didn’t work right. 

Q. You mean there was some hay-wire on it? 

Wo. [133] 

© Oh, that is just to describe it? A. Yes, sir. 

Q. Due to the fact that vou elaim that this part 
of the tripper that is, the handle of the tripper, was 
off? A. Yes, sir. 

Q. That is what vou mean by “‘hay-wire’’ contri- 
vance? A. Yes, sir. 

Q. There was no hay-wire on it, though? 

A. Absolutely not; no, sir. 

Q. Mr. Gillis, when the tub is loaded with coal 
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and suspended on the hook from the tackle and all 
that— A. Uh-huh. 

Q. (Continuing.) Do you know whether or not 
that throws a strain on this little latch so as to hold 
it down over the catch? A. I don’t know. 

Q. You don’t know about that? A. I don’t. 

Q. What was it held it up in place, Mr. Gillis? 

A. Held what. up in place? 

Q. That held the bail in place, going up on those 
various loads that they did carry the coal up? 

A. Why, the catch, of course. 

Q. The catch held it? A. Yes, sure. 

Q. The catch held it? A. Sure; grabbed it. 

Mr. ROBERTSON —That’s all. 


Redirect Examination. 

(By Mr. WICKERSHAM.) [184] 

Q. Did I ask you if there was any becket or rope 
attached to this to pull it by? 

The COURT.—Yes. 

A. No. 

Q. Oh, you answered that. Was there any iron 
hand-hold on the side of it to pull it back? 

A. INovsie 

Q. What. is it? A. Not to my. knowledge; no. 


Recross-examination, 
(By Mr. ROBERTSON.) 
Q. You don’t recall that, Mr. Gillis? 
A. No, sir. 
Mr. ROBERTSON.—That’s all. 
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ALVIN SODERBERG, called as a witness on be- 
half of the plaintiff, having been first duly sworn to 
tell the truth, the whole truth and nothing but the 
truth, testified as follows: 


Direct Examination. 

(By Mr. WICKERSHAM.) 

Q. What is your name? A. Alvin Soderberg. 

Q. Mr. Soderberg, how old are you? 

A. ‘Thirty-one, 

Q. How long have you resided in Alaska? 

A. Off and on since 1912. 

Q. What is your business or occupation ? 

A. Well, follow almost anything; usually fishing. 

Q. Where were you working in March, a vear 
ago? [135] 

A. Well, I was emploved off and on on the docks 
down here. 

Q. What were you working at there? 

A. Longshoring. 

Q. Do you remember having worked on the ‘‘ La- 
touche’’ at any time? A. Yes, sis, 

Q. Do vou remember who was working there with 
you at any time? 

A. No; they were all strange people to me. 

QO: What? 

A. They were all strange people to me. 

Q. Did vou ever work there with Barney? 

A. I seen Barney work there; ves. 

Q. Where did vou work? 
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A. I worked down in the hold. 

Q. What were you doing on the ‘‘Latouche’’? 

A. Shoveling coal. 

Q. Were you working there on the night, about 
March eighth or ninth? He. “Yess 

Q. Do you remember that any one was hurt there 
that night? A. Yes, I do. 

Q. Who was hurt? A. Barney McHugh, 

Q. Were you present when he was hurt? 

A. Yes, sif. 

Q. Just tell what, if anything, you saw of that 
matter ? 

A. Well, I seem the bail come down. They was 
pushing it back into the hatch coaming and it fell 
on a part of his leg. 

Q. What happened when he was hurt? 

A. Well, he groaned and hollered and sat down 
and after a while, somebody helped him up. [136] 

Q. What became of him? 

A. Well, I don’t know. I guess they took him to 
the hospital, or something. 

Q. Did you examine the bucket that he was work- 
ing with that night? 

A. I seen it, took a look at it first when I came 
down into the hold. 

Q. What time did you first come down there? 

A. One o’clock. 

Q. How long after you came down there before 
Barney was hurt? 

A. Oh, I suppose it was, oh, half an hour—little 
more probably. 
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Q. About half an hour. You say you examined 
the bucket ? 

A. Well, I didn’t make much of an examination, 
but I took a look at it. 

Q. Just tell the jury what was wrong with the 
bucket, if anything. 

A. Yes. It was an old, worn-out bucket. You 
could see it was no good, and I told the fellow that 
I was working with, ‘‘You better get away from 
that. It doesn’t look good to me,’’ because I had 
been handling quite a few buckets. 

Q. Where was it broken, if at all? 

A. Well, it was the lever part. 

Q. Come right over to this illustration. 

A. This here (indicating) was all bent out of 
shape in the first place and there was some attach- 
ment up here (including) missing. The lever 
here was all broken and bent out from the sides 
here. Instead of falling on the side, it was bent out 
and then there was some attachment up here miss- 
ing. [137] 

Q. What effect would that have upon the useful- 
ness of the bucket? 

A. The bucket wouldn’t be safe. You couldn't 
depend on the becket. If that rig was in proper 
shape, the hecket would hold it there. There was 
no chance so long as the becket was there, for it to 
Tt [i 

Q. How long have vou worked at the longshoring 
business ? 
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A. Well, I never worked particularly as a long- 
shoreman, but I have been emploved as a sailor. 

Q. How long were you employed as a sailor? 

A. Oh, I guess, probably I was in the service 
about nine months, for the Alaska Steamship Com- 
pany. 

Q. What boats did you work on? 

A. I worked on the “‘Latouche,’’ “Skagway” 
and on the ‘‘Alaska.”’ 

Q. Were you conversant with the character of 
these buckets on the ‘‘Latouche’’? A. “Yes, sir. 

Q. And had you ever worked with that sort of 
buckets before? A. igor 

Q. How long have you been acquainted with that 
class of buckets? 

A. Oh, different times, I was on the ‘‘Latouche”’ 
two or three months—four months, and on the 
‘“Skagway”’ three or four months. 

Q. Now, from your examination of that bucket 
that night and from the actions that you saw it per- 
forming, was it or was it not a safe appliance for 
handling coal? A. It was not. 

Q. And— 

Mr. ROBERTSON.—I object to that. No 
proper foundation laid. [138] He hasn’t been 
qualified as an expert, to answer that question. 

The COURT.—I think you better question him 
further and see whether he is an A. B. seaman. 

Q. How much work have you done around those 
buckets in the hold of vessels, in unloading coal? 
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A. Oh, I worked on them approximately six or 
seven months anyway. 

Q. And was that six or seven months long enough 
to enable vou to get acquainted with the mechanism 
of that bueket ? A. Should be. 

Q. Well, was it? 

A. Well, yes; I should think it was. 

Q. Were you or were you not acquainted with the 
mechanism of this bucket? 

A. Sure, [ was. At least, I thought I was. 

Q. Well, then, I’ll renew my question as to 
whether or not this bucket, that night, as it was be- 
ing used by Barney and these other people at that 
time, was a safe appliance. 

A. No, sir; it was not a safe appliance. 

Mr. ROBERTSON.—The same objection. 

ireeCOURT.—Objection overruled. 

Q. How many times, if more than once, did you 
see that fail fall? 

A. Oh, I seen it fall— 

Mr. ROBERTSON.—Wait a minute. I object to 
that, if the Court please, unless the time is fixed. 

The COURT.—Yes. 

Q. Well, that night, at or about the time Barney 
Was hurt. [139] 

A. I seen it fall three different times at least. 

Q. Was any one else hurt with it? 

A. There was another man hurt about half an 
hour later on, probably an hour and a half. 

Q. How was he hurt? 
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Mr. ROBERTSON.—Now, TI object to that, if the 
Court please. 

The COURT.—Objection overruled. 

Mr. ROBERTSON.—Incompetent, irrelevant 
and immaterial and not a part of the res gestae o 
this case. 

. Go ahead. 

A. He was hurt by the— 

The COURT.—(Interrupting.) Now— 

. How was he hurt? 

A. The same way as Barney, only I think the 
hail took him farther up on the leg. They got this 
man out of the hold and I seen him a couple days 
after. He was limping around; and I have seen 
him since. 

Mr. ROBERTSON.—I move to strike all that. 
That is no part of the answer. 

The COURT.—AI] that latter part may be 
stricken. 

Q. You say you have worked in taking out coal 
from boats of this kind? A. Yes, sir. 

. Before? A. Yes, sir. 

Q. How much experience have you had in taking 
the bucket down and placing it in a boat of that 
kind? 

A. ‘Oh, after you have been working, you have a 
little experience in taking them down. [140] 

Q. Just tell the jury how you managed to get the 
bucket in place to fill with coal? 

A. Well, the first thing we do— It depends on 
the condition of the coal and where you are work- 
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ing. If the bucket is loaded right down in the hold, 
you let the winchman drop it close to this and then 
you take the bucket and get it in position where- 
ever you want it. 

Q. Is there any rule or custom about whieh side 
of that bucket should go forward in pushing it back 
under the hateh? A. No; no. 

Q. If it is pushed back with the back towards the 
coal, do you always turn it around ? 

Mr. ROBERTSON.—Well, now; I object to that 
as very leading. 

Mr. WICKERSHAM.—That is exactly what I 
want to know. 

The COURT.—You might change vour question. 

Q. Is there any rule about turning that around 
when you get back to the coal? 

A. No; there is no such thing as a rule. 

Q. But when you go to take it out from under the 
hateh, how do you get it out? 

A. You have to lower the bail down and pull it 
out and when you get it into position, put the bail 
up again and hoist it out. 

Q. What are these wheels on here for? 

A. To shove it back there. 

Q. Are those wheels so arranged that you can 
shove the bucket wither backwards or forwards? 

A. Either way; yes. 

Q. What was there on this bucket, if you know, 
to pull it by? 

A. There was nothing on it to pull it by. 
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(). Was there any rope or becket or anything at- 
tached io it to [141] pull it by? ie, Fo: 

Mr. ROBERTSON.—TI object to that as leading. 

The COURT.—Objection overruled. He has al- 
ready answered. 

Q. Well, what was there on that bucket to pull it 
by? 

A. There was nothing on the bucket itself. You 
would have to get hold of the bucket the best way 
you could; but there was no rope attached to it. 

Q. Were there any handholds on there? 

A. No; the handles were not there. 

Q. They were not there? 

A. They were not there and I looked at it and I 
told the fellow that I was working with to get away 
from this. JI says— 

Mr. ROBERTSON.—(Interrupting.) Well, 
now, wait. I don’t think that is a part of the an- 
swer—what he told somebody else. 

Mr. WICKERSHAM.—That’s all. 


Cross-examination. 

(By Mr. ROBERTSON.) 

Q. Mr. Soderberg, what time did you go to work 
there that evening? A. One o’clock. 

Q. Had you been working the previous evening? 

A. No, sir. 

Q. You went on shift at one o’clock in the morn-- 
ing? A. Yes, sir. 

Q. And then you worked until the vessel was dis 
charged about noon that day, is that correct? 

A. Yes. [142] 
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Q. What other men were working on the same 
buckets that you were working on? 

A. There was a man by the name, I think, of 
Swa—, if I ain’t mistaken. 

Q. Swa—? 

A. I wouldn’t say his name was so, but I think 
it was, so far as I can recollect, and the other fellow 
was a stranger completely to me. Thev were both 
strangers to me, so far as that goes. 

Q. You were not working on the same bucket that 
McHugh was working on, is that correct ? 

Pe Wop sir. 

Q. Which wing of the ship were you working 
in? A. I was on the port side of the ship. 

Q. Which side? A. Port side. 

Q. You were working on the port side? 

A. Yes. 

Q. You say you did go over and look at that 
bucket of McHugh’s. When did you first go over to 
look at it? 

A. I just took a look at it when I first came down 
the hold, the first time. There was no chance to 
look at it after that. 

Q. When you first came down, it was one o’clock, 
is that what I understood you to say? A. Yes. 

Q. And at that time, what was it you told that 
fellow ? 

A. I told this fellow that he better take another 
sucket. I said, ‘Better take another bucket. That 
pucket doesn’t look good to me.” [143] 

Q. What fellows did you tell this to? 
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A. I told this fellow, I think his name is Swa—, 
but I don’t know, 

@. Where were the other men then? 

A. They were just coming down the hold then. 

@. They were all coming down the hold at that 
time ? A. Yes. 

Q. Did I understand you to say that the handle 
of the tripper was gone? 

A. No; it was not gone completely. 

Q. It was there, but bent out, is that it? 

A. Bent out; yes. Well, a part of it was missing, 
up towards the catch. 
Up in here, you say? A. Yes. 
There was something gone? A. Yes. 
. But this part (indicating) was there? 
Yes. 
Is that what I understood you to say? 
Yes. 
. Now, when the bucket is loaded, Mr. Soder- 
you pull it out ordinarily from underneath 
the coaming of the hatch by hitching it on to the 
tackle; that is you put a hook in here (indicating) 
that is on a cable and pull it out that way? 

A. Yes. 

Q. I mean, with the cable attached to the 
winch ? A Yes. [144] 

Q. Do you turn the bucket around before you do 
that? A. INO, 

Q. You mean that the cable— How is it pulled 
out, then? 

A. You can pull it out with the bail down. 


#OPOPOOO 


for 
ae) 


vs. Bernard McHugh. 169 


(Testimony of Alvin Soderberg.) 

Q). That is, you lift the bail down this way (in- 
dicating) ? A. Yes. 

Q. And pull it ont this way? By Yes: 

Q. Pull it out baekward? A. Yes. 

Q. Well, when you turn it around, how do you do 


A. You have to turn it around when vou do that. 

Q. You have to turn it around to do that? 

a. Ves. 

Q. And you ordinarily do turn it around, so that 
it can be done, is that correct? 

A. Why certainly. 

Q. And this particular bucket, when you went 
over and looked at it as you were first down there, 
at that time were all three buckets down at the bot- 
tom of the hatch? A. Yes. 

Q. And you went over and picked out the bucket 
that you and the two men you have mentioned were 
working with? Be. wes, Sift 

Q. Is that it? A. Yes. 

Q. And you picked out what you thought was a 
pretty good bucket and started to use it? 

A. Certainly. [145] 

Q. Did you ever again have occasion to use this 
other bucket that you are thinking about?) A. No. 

Q. How about the other bucket. You used one 
and there was sti a third bueket. Did you examine 
that bucket, too? A. How is that? 

Q. I say, there was still a third bucket. 

‘fe Y es. 

Q. Did you examine that bucket, too? =A. No. 
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Q. You didn’t examine that? 

A. I took a look—I might have taken a look at 
al: 

Q. Just took a glance at it? A. Yes. 

Q. And you picked out what you considered to 
be a good bucket and you took the two men with you 
and went ahead and went to work, is that it? 

A. Sure. 

Q. On this third bucket, did that have beckets 
and the handles on it? A. Yes. 

Q. The third bucket you remember that had them 
on? 

A. At least, I never saw anything wrong with the 
third bucket. 

Q. You never saw anything wrong with it? 

A. No. 

Q. And the bucket that you used had beckets and 
handles on it? i, Ge 

Q. And the one that McHugh used, you don’t re- 
call whether or not that had beckets and handles 
on it? [146] A. It had ‘beckets on; yes. 

Q. It did. 

A. But it did not have handles for pulling it. 

Q. Had the beckets for what? 

A. For moving it over. 

Q. It didn’t have this becket on it here (point- 
ing)? <A. Yes. 

Q. The bucket that McHugh had had beckets at- 
tached to the trigger? 

A. There was a piece of rope there anyhow. 

Q. By becket you mean the piece of rope that is 
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attached to the end of the trigger and goes over a 
little projection that sticks out here (indicating) ; 
is that correct? &. Yes 
Q. That is the projection whieh, when the bail 
comes over or when the tub is dumped, goes up and 
strikes the bail, isn’t that right? A. Yés. 
_Q. Sticks out there perhaps two or three inches? 
&. Yes. 
Q. And you remember that that becket was on 
there? im Yes. 
Q. But you don’t recall as to whether or not the 
becket was on up here (indicating). Is that right? 
A. No. 
Q. And you don’t also reeall as to whether the 
handles was on up there, is that correct ? 
a, That is. 
Q. Did you know Barney McHugh at that time? 
feo, sir. [147] 
Q. Had you ever done longshoring with Barney 
before that ? A. Never did. 
Q. Was that the first occasion you had done any 
longshoring here in Ketchikan? 
A. Yes; the first occasion. 
Q. And prior to that where had you done long- 
shoring ? A. Well, fishing. 
Q. Pardon me? 
A. What did you say? I didn’t hear you. 
Q. Prior tu that where had you done longshore 
work ? 
A. Well, off and on in the vessels; do all the long- 
shoring work there is in the Alaska vessels. 
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The COURT.—You are a sailor, aren’t you? 

The WITNESS.—Yes, sir. 

The COURT.—A. B.? 

The WITNESS.—Yes, sir. 

The COURT.—Able-bodied seaman. 

The WITNESS.—Yes, sir. 

Q. As I understand you, you have been on ves- 
sels in these waters? A. Mes Six. 

Q@. Were you working for the Alaska Steamship 
Company ? A. Yes; I have. 

Q. They used coal buckets, self-dumping buckets, 
isn’t that correct? A. Yes, sir. 

Q. Now, then, when the bucket is loaded and be- 
ing taken up through the air, Mr. Soderberg, and 
is suspended from the end of the cable that goes to 
the winch, does any strain come on the bail to cause 
it to press this sort of latch, or whatever you call 
it, down over that little catch? [148] 

A. Yes; it puts some pressure on it there. I don’t 
know just what you would eall it; weight of it would 
press it down; that is, it fits in quite well. 

Q. On this particular tub that Barney was work- 
ing on, you never had occasion to unfasten the bail, 
did you? A. No. 

Q. To trip the bail? A. No. 

Q. When you went down there at one o’clock, 
My. Soderberg, and examined that bucket, the fact 
that the bail—I don’t mean the bail, but that the 
handle of the tripper was bent out that way and 
this other piece gone, was very evident to you, was 
it not? A. Why, sure. 
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@. That is to say, there was nothing about it that 
you couldn’t readily see, was there? 

A. No; it didn’t look good to me. 

Q. Yes; as soon as you saw it, you could detect 
that there was something wrong with it? 

A. Why, sure. 

Q. It was plainly evident that there was some- 
thing wrong with it? 

Mr. WICKERSHAM.—Well, now, I think he 
stopped me for asking leading questions. 

The COURT.—This is cross-examination. 

Mr. WICKERSHAM.—Yes; I know it is. 

The COURT.—He ean answer. 

Mr. WICKERSITAM.—I think the witness 
didn’t understand. [149] | 

The COURT.—What was the answer? 

(Answer repeated by reporter.) 

Q. There is nothing about those tubs there, or is 
there, Mr. Soderberg, that ean’t be seen easily— 
that is to say, there is no concealed mechanism about 
them in any way? 

A. No; no. 

Q. Except that in the case of this rear wheel on 
the back, it would be a little difficult to see that? 

A. Yes. 

Q. But all the rest of it is plainly visible—all 
the mechanism of the tub? A. Yes. 

Mr. ROBERTSON.—That’s all. 

(Whereupon adjournment was taken till 10 A. M., 


March 27, 1923.) 
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Tuesday, March 27, 1923, 
Court met pursuant to adjournment at 10 A. M. 


Testimony of Val. Klemm, for Plaintiff. 


VAL. KLEMM, called as a witness on behalf of 
the plaintiff, having been first duly sworn to tell the 
truth, the whole truth and nothing but the truth, 
testified as follows: 


Direct Examination. 

(By Mr. WICKERSHAM.) 
. State your name to the jury please. 
. My name is Val. Klemm. 
. How old are you? A. Forty-four. 
. Where do you reside? A. Ketchikan. 
. How long have you resided in Ketchikan ? 
. Twenty-one years. [150] 
. What is your business or occupation ? 
. Well, I am a miner, but then I do a little 
longshoring once in a while. 

Q. About the month of March, a year ago, what 
was your occupation? 

A. Well, I was longshoring then. 

Q. Where? 

A. Down on the ‘‘Latouche.’’ Well, I wasn’t on 
the boat; I was up on the ‘bunker. 

Q. Here in Ketchikan? A. Yes; right in the— ~ 

Q. (Interrupting.) You say you worked on the 
‘‘atouche % 

A. Not on the boat. I worked up in the bunker, 


dumping the buckets. 
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Q. About the eighth or ninth day of March, where 
were vou working ? 

mel, I don’t know the exact dates: J 
wouldn’t remember. 

Q. About what time in March were vou working 
there on the ‘‘Latouche’’? 

A. Well, I was working there when there were 
one or two accidents happened there. IT don’t know 
exactly what date it was now. 

Q. Do you know the plaintiff here, Barney Me- 
Hugh? ne, VY es) sit. 

Q. Do you remember the incident of his being 
hurt there at one time? 

A. Well, I know when I saw them help him out 
of the hold. 

Q. Were you working there at that time? 

i Wessir. 

Q. Now, tell the jury where you were working. 
[151] 

A. Well, I was working up in that hopper, right 
up on top of the dock there. 

Q. What were you engaged in? 

A. I was supposed to sce that the bucket got right 
square over the hopper and then dump it. 

Q. You were dumping the buckets, in other 
words ? ine Yes;sir. 

Q. Where were these buckets coming from? 

A. Coming out of the hold. 

Q. What were they loaded with? A. Coal. 

Q. Out of the hold of the ‘“Tatouelre ** 

AY Yes. 
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Q. And it was loaded with what? A. Coal. 

Q. When did you go to work at that time? 

A. I started in after midnight; that is, at one 
Orclock, Iii, 

Q. How soon after that do you recall that this 
plaintiff was injured ? 

A. It was less than an hour after I went to work. 
I don’t know exactly how long it was. 

Q. What did you see of him that night? 

A, All I saw of him was when one or two men were 
helping him out of the hold. He was hopping on 
one foot—couldn’t stand on the other one. 

Q. Did you see him come up on the deck, or the 
dock? 

A. I saw them helping him out of the boat; then 
they took him in a car, took him to the hospital or 
to the doctor. I don’t know where they took him 
because I had to stay right there [152] at the 
hopper. 

Q@. How many buckets were being used at that 
time? A. I think three. 

Q@. Three. I wish you would step down here and 
look at this illustration on the blackboard and see 
if you can tell what that represents? 

A. Well, that looks to me like the buckets they 
used. 

Q. How high were those buckets? 

A. Oh, I don’t know. Probably that high (show- 
ing). 

Q. Three and a half, four feet? 

A. Not four feet, I wouldn’t say. 
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Q. Three feet? 

A. Probably three feet, or better than three feet. 

Q. And about how wide? 

A. I don’t know. Thev were around three feet, 
I guess. 

Q. How long? 

A. They were a little longer one way on the top 
there than they were the other way; probably four 
feet anyway. 

Q. What does this (indicating) represent? 

A. That is the side that you are supposed to 
dump with. 

Q. And this object marked here, what is that? 

A. That is the bail. 

Q. What is that bail constructed of ? 

A. That’s pretty good-sized iron or steel; pretty 
heavy. 

Q. What is the bucket constructed of ? 

A. Steel, I presume; iron. 

Q. And the bail, you say, is constructed of iron? 

A. Iron or steel. I couldn’t tell you. 

Q. How large is that iron or steel? [153] 

A. Probably one to two. I wouldn’t be exact 
about that, though. 

Q. Tell the jury how that bail is arranged there 
so as to enable the bucket to be tripped ? 

A. There is a kind of a, kind of a square like that 
(showing) that is probably an inch and @ quaiter 
wide and maybe quarter-inch iron, but it is made 
square; then there is a lip domes down on that, and 
you work that lever (showing). This here square 
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hole hooks over the pin and that holds it from 
dumping, and when you dump it, you have to haul 
on that lever and then take hold of the bucket at 
the same time, or it will go the wrong way on you. 

Q. How long have you worked on this longshore 
business ? 

A. Oh, I have done that, off and on, for a good 
many vears. I have done that back on the Lakes, 
when I was a small boy. 

Q. Yes. 

A. That is, not steady, but I done longshoring a 
good deal. 

Q. How much work of that kind have you done 
with this sort of bucket in Alaska, in Juneau or in 
Ketchikan? 

A. [have dumped hundreds of them in Ketchikan 
“hundreds of them. I done that off and on ever 
since I have been here. When things were slack 
‘and I wanted to make a little extra money, I would 
go down to the dock when a boat came in and I 
would pick up a dollar or two. 

Q. You say there were three buckets being used? 

A. Yes, sir; there was one on each side and one 
in the middle in the hold. 

Q. Did you notice those buckets pretty carefully 
that night while you were dumping them to see if 
they were all right or not? [154] 

A. I noticed one of them. One of them dumped 
before it ever got out_to the hopper where I was 
working. 

Q. What caused it to dump? 
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A. Well, T don’t know, unless it was on account 
of that tripper being broken. It dumped before it 
ever got to me and there were lumps of coal flying 
all over, dropped down on the deck overboard and 
everywhere. 

@. How many of those buckets were out of order 
in that respect ? 

A. Well, there was only one that I noticed. 

Q. I wish you would tell the jury as nearly as you 
ean what was the matter with that? What caused 
it to act that way, if you know? 

A. Well, it seemed to me that that lever was 
broken off—that lever down there. 

@. Can you show the jury what you are talking 
about ? 

A. It seemed to me that that lever was broken 
off, because the other two had a little line tied 
through that hold there—quarter-inch line and then 
there was an instrument on that and it hooked over 
a pin here (indicating); but on this one it was 
broken off; you couldn’t fasten it that way. There 
was nothing to fasten it to, and whenever that 
bucket would come up and I would have to dump 
it, I had to take hold of this here (indicating) with 
my hand and shove up on it, because there was 
nothing for me to get hold of. I couldn’t get— I 
had to shove this one up that way. There was noth- 
ing to take hold of, because it was broken. 

Q. Mr. Klemm, from your experience as a 
dumper of these buckets and from your examination 
of that particular bucket that night, I will ask you 
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as to whether or not it was a safe [155] appliance 
to be used in that class of work. 

Mr. ROBERTSON.—We object to that as incom- 
petent, irrelevant and immaterial. 

A. Well, I wouldn’t think so. 

The COURT.—Wait a minute. He may answer. 
Objection overruled. 

A. I wouldn’t think it was safe, because there 
was no way of holding that, because there was no 
way of holding that, because, for illustration, I 
think it was the first or second bucket that come 
out of the hold—you hoist the bucket out and give 
it a kind of a swing, you know. The winch driver. 
did. You know, he wasn’t kind of careful enough; 
he kind of jerked it a little bit and the bucket was 
going back and forth enough to throw that little 
tripper up and it tripped. The bucket dumped 
itself before it ever got out to me. 

Q. If this handle had been tied to this peg that 
you speak of with the usual lanyard or string, would 
it have done that? A. No; I don’t think so. 

Q. No. 

A. I don’t see how it could. 

Q. What was there on this bucket by which it could 
be handled or pulled around ? 

A. I don’t know. I don’t know if there was any- 
thing on it. I usually grabbed hold of the edge of 
the bucket when it come in to steady it. 

Q. Yes. 

A. I didn’t notice anything on it. There might 
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have been something on it. I don’t know. I 
wouldn't say. 

Q. Were there any ropes on it, or anything ? 
[156] 

A. I don’t know. 

Mr. ROBERTSON.—Now, we object to that as 
leading. 

Mr. WICKERSHAM.—And I am going to con- 
tinue to ask him that if the Court— 

Mr. ROBERTSON.—We certainly object to it 
as leading. 

Mr. WICKERSHAM.—If counsel will sit down 
and not get excited— 

A. (Interrupting.) Well, I didn’t notice any 
ropes on it. They may have been on there, or they 
may not. I never used them. I would just take 
hold of the edge of the bucket. 

Mr. WICKERSHAM.—I think that’s all. 


Cross-examination. 

(By Mr. ROBERTSON.) 

Q. Mr. Klemm, do I understand that you are the 
hopper man that went on shift at one o’clock? 

A. Yes, sir. 

Q. Did you have occasion yourself to go down to 
the hold of the ship? 

A. No, sir; I had no business there. 

Q. And your business was solely confined to the 
work up on the hopper? 

A. Absolutely. I had no business off of that 
hopper. 
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@. You know how many men were working down 
in the hold? A. I couldn’t tell you. 

Q. Do you know how many tubs were working 
in the hold? A. Yes; there were three. 

Q. How do you know there were three working 
in the hold? 

A. Because I know they would take one from one 
wing and then they would take one out of the center 
and then the other [157] out of the other wing; 
so there must have been three gangs down there 
and three tubs. 

Q. Could you see that? 

A. Yes, I could, from where I was. I was above 
the hold of the boat. You could look right down 
into the hold. . 

Q. From where you were, twenty-five or thirty 
feet away, was there sufficient light for you to see 
down into the hold and to see that there was a 
sang— 

A. (Interrupting.) There was plenty of light in 
the hold, but there was no light between me and the 
hold except a lantern hanging behind me. 

Q. There was no light by you except a lantern? 

A. A lantern behind me on the coal bunker ; that’s 
all. 

Q. Now, then, what was your ordinary custom in 
dumping the buckets after they got up to you on the 
hopper? Will you explain that again. How do 
you dump them? 

A. You unhook that little rope on there (indicat- 
Ts J 
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Q. This rope here (pointing) ? A, Yes. 

Q. This rope is leading from the end of the trigger 
and over here, what is that? 

A. Oh, that’s the pin. That’s the pin; you un- 
hook that rope and pull the lever and that lets go 
of the pin here (indicating) this here, in that way 
(showing). Well, then, when you lft it this way, 
why the bucket will unhook this pin (indicating). 
This will unhook this pin, this dog or whatever you 
eall it, then you can swing your bucket, balance it 
and dump it. 

Q. What did you do—give that thing a little tug, 
kind of a little tug when you trip it? [158] 

A. No; I do not. All you have to do is to move 
tie lever. 


Q. You have got to move the lever over? 

A. You have got to pull it a little bit. 

Q. With a rope? 

A. No, not with a rope. You don’t use a rope at 
all. 

Q. You don’t use a rope at all? 

A. No; not in dumping it. 

Q. You take hold of the tripper and put that 


down (indicating) ? A. Yes. 
Q. Move that way? A. Yes. 
Q. How much coal about did the buckets hold? 
A. I don’t know. I didn’t weigh any. 
Q. What is the usual amount of coal taken out 
in a tub of that kind—about a ton, three-quarters 


of a ton? 
A. No; I don’t think they hold that much; prob- 
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ably eight, nine hundred pounds. I’m just guess- 
ing at it. 

Q. I see. Well, you think it is at least that much, 
don’t you? 

A. Well, I don’t know about that. It may be 
less than that. 

Q. It might be even less than eight or nine hun- 
dred pounds? 

A. Yes; and it may be a half a ton. It may be 
anywhere from five hundred to half a ton. 

Q. Now, then, when the bucket is suspended in 
the air, there is a hook up here on the bail (indicat- 
ing), isn’t there? 

A. Yes; there is an eye in the bail up there, and 
there is a hook of the winch, of the cable hooks in 
that. 

Q. And the weight is suspended, is it not, on that; 
that is, it hangs down, the whole weight is sus- 
pended from this hook, isn’t it? [159] 

A. I would think so. When it hangs in the air, 
everything is hanging off that hook. 

Q. I see. At that time does the bail bring any 
pressure to bear down on this little place here 
(indicating), down on this catch? A. I don’t know. 

Q. You don’t know? 

A. No; I don’t know. That’s too deep for me? 

Q. That’s too deep for you? A. Yes. 

Q. And when the tub got out to you, this par- 
ticular tub, you simply shoved up on your hand 
and pushed up? 
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A. Yes; there was no lever there to take hold of. 
T take and lift it up with my hand. 

Q. Yes; I see. 

A. I put my weight against the bucket to 
straighten the bucket up. If there was too much 
eoal on one side of the bucket, I would have to 
put my weight against it; otherwise she would 
come up even. If it wasn’t loaded about even, 
then I would just move it by hand, keep my hand 
on it all the time to keep it from going the wrong 
way. 

© You had to lift up with your hand; you had 
to take the swinging bucket and endeavor to bal- 
ance it so as to loosen the cateh, is that what you 
mean? A. No. 

Q. Is it then you shove up with the other hand? 

A. Yes, if it is overbalanced one way, you would 
have to; yes. 

Q. If it is overbalanced which way, Mr. Klemm? 

A. Well, let’s see—well, anvway I guess. [160] 

Q. If it is overbalanced any way—if it is too 
much any way, there would be some pressure on 
that, I would think. I don’t know, though. I’m 
just asking vou what— 

A. (Interrupting.) I can’t remember everything 
a vear ago. IT haven’t worked on one of those 
coal buckets since. 

Q. You have had a lot of experience before 
this, but vou haven’t worked with one of those 
coal buckets since? 

A. I haven’t handled any coal since that time. 
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Q. Now, then how fast did the buckets come 
up that night? A. Well, I doit lanew- 

Q. About how frequently did the buckets come up 
to you on the hopper? 

A. Come up, one in less than every five minutes, 
IT should think one every five minutes at least. 

Q@. At least one every five minutes? 

A. Or less than that. 

Q. Somewhere in the neighborhood of twelve 
buckets an hour? 

A. I don’t know exactly how many. I didn’t 
have no chance to count them. 

Q. But you say at least one every five minutes. 
Is that correct? 

A. Well, no that isn’t correct, because, as I 
say, I didn’t time them. 

Q. I know you didn’t time them— 

A. (Continuing.) I don’t know; perhaps they 
come up every five minutes and then maybe there 
would be ten or fifteen minutes between the tubs. 

Q. Between the tubs? A. Yes. 

Q. How many— [161] 

A. (Continuing.) Maybe longer. 

Q. How many tubs came up before McHugh 
was hurt? 

A. Well, there wasn’t more than four or five, 
I don’t think. 

Q. There wasn’t more than four or five? 

A. No, there wasn’t very many; probably there 
Was six or seven, but I don’t think there were 
any more than that. 
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Q. You don’t think there could possibly have 
been eight or nine? 

A. No; I don’t think so. I think he got hurt 
before there were that many come out. I would 
be sure of that. 

Q. Up where vou were working on the hopper, 
it was quite dark, was it? 

A. Well, we had a lantern up there behind us. 

Q. Just an ordinary coal oil lantern? 

A. Common coal oil lantern. 

Q. How far was that sitting away from you? 

A. Oh, probably—maybe four or five feet. 

Q. Pardon me. 

A. There was a stake nailed up there and it was 
hanging on the nail on that stake. 

Q. Was that all the light you had? 

A. That was all the light I had to see the bucket. 
That was just enough to show me which side of 
the bucket the tripper was on and how to handle 
the bucket. That was all. 

Q. In that light, you had no difficulty in find- 
ing out the defect in this tub? 

A. I could find that out if I had no light at all. 
I could feel that. 

Q. You could feel that? 

A. There was no way to hook it on. [162] 

Q. I see. In this instanee, are vou testifying 
from what you saw or what vou felt? 

A. I am testifving from what I saw. 

Q. Well, then, there was light enough for you 
to see? A. Yes. 
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Q. You could see to testify? A. Yes, sir? 

@. That is correct} “A. Ves, sir, 

Q. How old were you when you were a small 
boy operating one of those buckets on the lakes? 

A. I never operated one of those coal buckets on 
the lakes. I was about seventeen years old when I 
was longshoring. 

Q. You were longshoring when you were seven- 
teen years old, but not operating tubs? 

A. No; not on the coal boats. 

Q. You didn’t do any of that work until you 
came to Ketchikan? You didn’t handle coal buck- 
ets until you came to Ketchikan, is that right? 

A. Yes. 

Mr. ROBERTSON.—That’s all. 

Mr. WICKERSHAM.—That’s all. 


Testimony of Bernard McHugh in His Own Behalf. 


BERNARD McHUGH, the plaintiff herein, called 
as a witness in his own behalf, having been first 
duly sworn to tell the truth, the whole truth and 
nothing but the truth, testified as follows: 


Direct Examination. 

(By Mr. WICKERSHAM.) 

Q. You may state your name? [163] 

A. Bernard McHugh. 

Q. How old are you? A. Thirty-nine. 

@. Are you a married man? A. Single. 

Q. Have you any family? 

A. I got a mother, two brothers and one sister. 
I got no family, though. 
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Q. How long have you resided in Alaska? 

A. Seven years. . 

Q. Where have you lived in Alaska? 

A. When I first came to Alaska, I worked four- 
teen months at the Kennecott mines and I went 
from there to Fairbanks. TI lived there one year. 
Afterwards, I came down to Cordova. In 1919, 
in the spring of 1919, I came to Juneau from Cor- 
dova. In the summer of 1919 I was working in a 
logging camp down in Rocky Pass, from the 28th 
of June to some time around the first of February, 
first week in February. After the Fourth of July, 
1919, I worked two months on the school that was 
built at Juneau, up at the Sisters’ Hospital, for 
about two months. I went from there to a mine 
out from Juneau about sixty-five miles, called the 
Jualin mine. I worked there about two months, 
and I worked for the Road Commission out of 
Juneau after that, for a while. In the spring of 
1920 I went to Hyder and I worked at Hyder till 
—I worked about a year, or eleven months. I 
worked till the middle of July, 1921. I came back 
to Ketchikan and I went up to Anchorage, and I 
went to work in the coal mines, government coal 
mines, above Chickaloon, out at Eska Creek, at the 
Eska Creck coal [164] mines above Matanuska. I 
come down from there in December, 1921, and [I went 
to Hyder, stayed there ebout two weeks, but I didn't 
work because there was a great snowshde between 
Hyder and the mine and they couldn’t haul provi- 
sions up; so they didn't hire men on that account be- 
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cause the road was blocked and they had to get 
the snow off first, and I come back to Ketchikan, _ 
before Christmas, 1921. On the sixth of January, 
1921, 1922, I went out to work at the Moonshine 
mine, a little distance out of here, forty-five, fifty 
miles. I worked there a month and the compres- 
sor got on the bum and so they said they had to 
lay us off for a matter of two weeks until they — 
got the compressor fixed; so I come back to Ketchi- 
kan and I didn’t work any more until I went long- 
shoring on the ‘‘Latouche”’ on the eighth day of 
Mareh, 19227 

@. And after that what have you done? 

A. I went to work on the ‘‘Latouche’’ on March 
the eighth and at seven o’clock in the evening. 
I worked five hours until twelve and we went to 
supper at twelve. Some of the men, some of the 
crew that shoveled coal before twelve, they quit. 
They told the longshoreman boss at twelve o’clock— 

Mr. ROBERTSON. (Interrupting.) Now, wait a 
moment— 

Mr. WICKERSHAM.—No. 

Q. What did you do after one o’clock? 

A. I went to work. 

Q. Went to work again? A. Went back to work. 

Q. Now, then, let me ask you some questions. 
When did you say [165] you came to Alaska? 

A, 1906: 

Q. 1916. What job did you first have after you 
came here? A. Came to Alaska? 

Q. Yes. A. At the Kennecott Mine. 
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Q. What occupations have you followed in your 
lifetime, Mr. McHugh? 

A. I’m a plumber by trade. 

Q. But im Alaska have you worked at your trade? 

mm. Wes, sir. 

Q. How much of your time? 

A. I worked for seven months; about eight 
months at Hyder. I worked at Hyder at my trade 
all but the first six weeks I was there. I worked 
as a laborer, but I asked for a job as plumber when 
I first went there, but I didn’t get it for six weeks. 

Q. How long did you work at your first job? 

A. I worked from the first of March to the 16th 
of June, the year after. 

Q. You worked from the first of March to the 
16th of June the following year? <A. Yes, sir. 

Q. You mean that you worked more than one 
year ? 

A. Well, that is the way I went to work. 

Q. I don’t quite catch whether you mean you 
worked from March to June— 

A. (Interrupting.) I worked pretty near fif- 
teen months, fourteen months. 

Q. Where was this? [166] 

A. Kennecott mines. 

Q. What were you doing there? 

A. I had pretty near every position on the mine. 
I had a bulkhead job for a few weeks. I got that 
because I refused to go mucking. I told them I 
would go down the hill if T didn’t get a job besides 
mucking. 
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Q. Then what did you do? 

A. He gave me a job as handy man. I made 
different things and I timbered a shaft 190 feet, 
and I put in an air ventilation for the compressor 
room. I used galvanized pipe for the ventilation. 
I put some pegs and planks across made independ- 
ent platforms every sixteen feet and when I gets 
through with that I puts that ventilation pipe in. 
It was to ventilate the compressor room that was 
in the mine about a distance of a quarter of @ 
mile in a tunnel, and this ventilation shaft ex- 
tended to the surface. 

Q. Well, now, is that the general character of 
the work that you did there? Did you do anything 
else? 

A. I worked on the surface. I never worked in 
the mine. I refused to work in the mine, because 
I never saw a mine until I came there. That’s the 
first mine I ever saw. 

Q. Have you described to the jury the character 
of work you did at Kennecott? 

A. That is the nature of the work that I did 
there. 

Q. How long did you do that kind of work at 
Kkennecott ? 

A. About fourteen months and a half. 

@. What compensation did you receive ? 

A. I made an average of— My checks were 
from $125 to $147 a month clear of my board. [167] 

@. What is that? 

A. The pay checks that I received averaged, 
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some of them was a hundred and twenty-five a 
month, and they were as high as one hundred and 
forty-seven, and some of them, the first time I 
went there, the first few weeks, they were below 
a hundred; they were around ninety-five, and they 
kept raising me as the copper. They paid a rate 
of wages there on a scale according to the price 
of copper. I was paid a certain amount for wages 
and a bonus scale. 

Q. Did that inelude your board, or was that aside 
from your board? 

A. That was aside from my board. 

Q. That was in addition to your board? 

A. Yes, sir. 

Q. When vou had worked there fourteen months, 
as you have stated, where did you go? 

A. I started towards Fairbanks. I decided to 
go to Fairbanks, so I left Chitina, but I went to 
work on the government trail before I reached 
Fairbanks, and I worked the remainder of the 
summer there. 

Q. How much did you receive there? 

A. I received five dollars and board. I worked 
between Munson and Fairbanks, on the Fairbanks 
end of the road? 

Q. What character of work did you do on the 
road? 

A. Mostly axe work. They were building brid- 
ges and culverts; repairing bridges and culverts. 

Q. How long did you work there? 

A. I worked from about the 18th. TI left Chitina 
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the sixth of [168] July and I must have got 
this work about, after the 15th of July. I went 
to work there and I worked from then on till about 
the last days of October. 

Q. Then what did you do? 

A. I went out to Tolavana and T went to work 
with other fellows that was working on a claim, 
and I worked with them for the winter months 
and they washed their dump in the spring when 
the water first started to run. 

Oraes) 

A. And we divided the pay; so I quit. I pulled 
away from them and went into Fairbanks and took 
a rest for a few weeks. 

Q@. What was your compensation there? 

A. I made about, we made about $1100 each for 
the winter’s work. 

Q. For how long a time? 

A. Oh, we worked about four months and a half 
or five months. We were longer than that on the 
job, but there were davs when we didn’t work; 
they were too cold, and we lost a lot.of time. 

Q. How much do you say you received as your 
share of that work? 

A. I received $1100. 

Q. That was at Tolovana? A. Yes, sir. 

Q. Where did you go from there? 

A. I went into Fairbanks and took a rest for 
about three weeks, and I took station work on the 
Fairbanks end of the road. 

Q. What? 
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A. I took station work on the Fairbanks end of 
the road, the railroad; they were building the road. 
The steel wasn’t laid. [169] 

Q. On the railroad? A. Yes. 

Q. How long did you work there? 

A. I worked for three months. I went to work 
about the 28th of July and I worked until the 
thirtieth of October. The frost came and I had 
to quit. 

Q. What character of work did you do? 

A. I worked with a pick and shovel and a wheel- 
barrow and four planks that extended sixteen feet 
along to run on for this wheelbarrow. 

Q. In other words, you were grading? A. Yes. 

Q. With a wheelbarrow, pick and shovel. 

a. “Yes. 

Q. How did vou break up the rock or the ma- 
terial which you were handling? 

A. It was soft mud—frozen mud. It was soft at 
that time. There was no rocks there whatever. 
We didn’t need a pick even. 

Q. What did you make there? 

A. IT made nine hundred and eighty for a little 
better than three months. 

Q. Where did vou next work? 

A. The next work IT did—I left Fairbanks the 
last days of November and I walked to Chitina 
ahd I game on to Cordova and I did a little long- 
shoring that winter in Cordova heeause IT wasn’t— 
I wouldn’t have gone longshoring only that being 
ihe Winter of 1919, I was quarantined at Cor dova 
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and at the time the quarantine come on, you 
wouldn’t [170] be allowed out of town. 

Q. Where did you work at longshoring? 

A. Down at the dock. 

Q. What dock? <A. On the Cordova dock. 

@. You mean on the railroad dock? 

A. Yes. I worked on a flatcar, throwing sacks 
of ore—there was two men to a sack—with a hook. 
Each had a hook with a handle on it and we would 
hook on to these sacks and throw them on to a 
sling or wire netting, whatever it was. 

Q. How long did you work at that? 

A. About two weeks, probably a little more. 
The weather was bad—snow and rain. 

Q. What did you receive for that? 

A. They paid at the rate of $170 a month. 

Q. Where did you go from there? 

A. (Continuing.) Is what they paid, but I only 
worked for two weeks and a few days. 

Q. Where did you go from there? 

A. I came down to Juneau. 

Q. What did you do in Juneau? 

A. I went out to a logging camp. 

Q. Where was that logging camp. 

A. At Roeky Pass. That was in the spring of 
IOUS: 

Q. How long did you work there? 

A. I worked about five months. 

Q. What did you do—what class of work? 

A. Well, there was only five men in the camp, 
five or six; I forget how many. There was five 
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men in the camp. They had [171] a logging 
donkey and at the time they were hauling piling 
I bucked wood with a cross-cut saw and split it 
and fired the donkey at the time they used the 
donkey to haul logs. 

Q. How long did you do that work ? 

=. Well, we didn’t haul every day, because— 

Q. (Interrupting.) How long were you there? 

A. I was there five months. 

Q. And about what did you earn there? 

A. We got six dollars and board and we got half 
@ shift for overtime. We did a lot of overtime; 
iat is, we would have to go out at high tides 
and chain up the piling that they hauled out. 

Q. You say you got six dollars and board. What 
do vou mean? Six dollars for what time. 

A. I got six dollars for eight hours and my 
board, 

Q. And your board. When was that? 

A. That was in the spring of 1919. 

Q. Then where did you go? 

mm [ went back to Juneau. I quit this camp, 
or we were through. I left there the 28th of June 
and I went to Juneau. 

Q. What did you do there? 

A. T laid off for about a week till about the 
seventh or cighth of July when I went to work on 
the school that was building, that the Sisters built 
up on the hill there at Juneau. 

Q. How long did you work there? 

A. Pretty near two months—seven weeks. 
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Q. What did you do? 

A. I was carpenter helper. 

Q. What did you do in that class of work? [172] 

A. I used a hammer and drove nails; used the 
saw once in a while. 

. And you worked at that about seven weeks? 
. About seven weeks. 

What compensation did you receive for that? 
I got six dollars a day for cight hours. 

Then where did you go? 

I went out to the Jualin mine. 

How long did you stay out there? 

I stayed out there about nine weeks, 

. What did you do? 

. I shoveled rock into a car. They was driving 
a tunnel there. 

Q. How long did you work there? 

A. About nine weeks. 

Q. What compensation did you receive? 

A. This was a contract. I don’t know how we 
were paid. Three and a half a day and a bonus. 
It was a funny kind of a contract. 

Q. Three and a half a day, and what about your 
board ? 

A. We made—I made $167 a month and 153 
clear of my board and 145, and so on; like that. 

Q. How long did you say you worked there ? 

A. Nine weeks, 

Q. Where did you go from there, Barney ? 

A. I worked out on the road for the Road Com- 
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mission. I worked on the road out of Juneau, out 
towards the glacier, at the end of that road. 

Q. How long did you work there? 

A. I worked there about three months. [173] 

Q. What character of work did you do? 

A. This was in the winter time. They were 
blasting rock, 

Q. What did you do? 

A. We were throwing this rock after they blasted. 
We were spreading it out, throwing it down the 
chff. This road was around a bluff. 

Q. Did you do that kind of work ? A. Yes; ssi” 

Q. How long? A. About three months. 

Q. What compensation did you receive for it? 

A. We were paid four dollars and board for eight 
hours. 

Q. You say that was in the winter-time? 

a Yes, sift. 

Q. What winter ? 

A. That was the winter of 1919, 

Q. Where did you go from there? 

A. I went to Hyder. The next work I did after 
that was in Hyder. 

Q. When did you go to Hyder? 

m= opring of 1920. 

Q. What time, can you remember? 

A. The last of May, about. 

Q. What did you do in Hyder? 

A. I asked for a job as a plumber as I went 
there. The manager told me they didn’t have much 
work at the present time, that they had one plumber 
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working, and he told me if I took a job as mucker, 
why the first opportunity there will be, I will give 
you a show with the plumbing job. [174] 

Q. Well, what did you do? Did you go to work 
as a mucker ? 

A. I went to work at the logging camp. They 
had teams hauling logs out to a sawmill. They used 
to haul those logs with a go-devil, and I used to roll 
the logs on to this go-devil. 

Q. How long did you work at that kind of work? 

A. About six weeks. 

Q. What compensation did you receive for it? 

A. I got six dollars a day. 

Q. Six dollars a day and what about your board? 

A. I paid board out of that; paid a dollar and a 
quarter for board. 

. You got six dollars and paid $1.25 for board? 
en 

. How long did you work there? 

. About six weeks. 

. Then what did you do? 

. | went to work as a plumber. 

Where did you work as plumber? 

. I did plumbing in the manager’s residence 
and in the bunkhouse, when there was nothing to 
do; besides, I did pipe fitting in the mine. 

Q. How long did you work at that? 

A. About eight months and a half. 

Q. What compensation did you receive for it? 

A. Seven fifty a day, for eight hours. 

Q. What about your board? 
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A. I paid board out of that. 

Q. How much? 

A. Dollar and a quarter. [175] 

Q. So you received seven fifty, minus a dollar 
and a quarter? A. ‘Yor sir 

Q. For about eight months? 

A. For about eight months and a half, 

Q. Can you remember when you ceased to work 
there? A. About the 11th day of May. 

Q@. What year? A. 1921. : 

Q. 1921. Where did you go then, Mr. McHugh? 

A. I went up to Anchorage when [I left Hyder. 

Q. About what time did you get up to Anchorage? 

A. I stayed around in Ketchikan for a few weeks, 
When I left Ketchikan, my intention was to go to 
Mayo and I bought a ticket to Skagway and I got 
off there, but I changed my mind. I got ‘‘cold 
feet,’’ and I had to wait there for a boat, to get a 
boat to take me to Anchorage. After I got to 
Anchorage, I took another rest there. I didn’t 
work. I didn’t ask for work of anybody for a few 
weeks. I could have got work on the road. I am 
not a railroad man anyway. 

Q. What? 

A. I could have gone to work on the road. I 
never worked on a road and I went to work out in 
the coal mine. 

Q. What coal mine? A. Eska coal mine. 

Q. How long did you work in the Eska coal mine? 

A. I must have gone to work there the first of 
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September and I worked there till about the middle 
of November. It shut down then. [176] 

Q. You worked there about a month, you think? 

A. I worked there about two months and a half. 

Q. About two months and a half. What compen- 
sation did you get for that? 

A. I got $8.75 a day, and a dollar and a half a 
day board off from that; in fact, they pay the same 
wages to-day at the Anchorage coal mines, 

Q. Where did you go after you left the Eska coal 
mine? A. J came back to Hyder. 

Q. You didn’t work at Hyder then? 

A. No, sir; I stayed there at Hyder two or three 
weeks. 

. There was no work and you came away? 

. No, they weren’t hirmg anybody at that time. 
. Where did you go to then? 

. Came to Ketchikan. 

When was that? 

. That was in 1921, in December. 

. 1921? <A. Yes, sir, 

. In December, did you say? A. Yes, sim 

. When did you begin working on the ‘‘La- 
touche’’ down here? A. The eighth of March. 

Q. The eighth of March, what year? A. 1922. 

Q. Had you been in Ketchikan from the time you 
came here in December until you began to work on 
the ‘‘Latouche’’? 

A. No, sir; I went out to work at the Moonshine 
mine the sixth [177] day of January, and I 
worked there about a month, and it was a one-horse 
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outfit and the compressor gets on the bum, so he 
needed to repair it and come into town, and he laid 
us off; said there would be no work for about three 
weeks. He wanted me to go out again, but I re- 
fused to go. 

Q. Now, have you given generally all the places 
you have worked during the period that I have 
questioned you about? 

m™. “As near as I can temember. 

Q. Prior to-that, where did you work? Did you 
ever work in Seattle? A. Yes, sir, 

Q. What business were you in there? 

A. I was in the plumbing business. 

Q. How long? 

A. I came to Seattle from San Francisco, in the 
spring of 1908, and I worked in Seattle till the 
Spring of 1911. 

. What did you do there? 

. I worked as a plumber. 

. All the time? A. Yes, sir. 

. And when you left Seattle, where did you go 

A. Vancouver. 

How long were you there? *&. ‘Tovo, yeaTs. 
What did you do there? 

el worked as a plumber. 

All the time? 

. | Was in business, in fact, for myself. [178] 
All the time? All the time you were there? 
ay cs, Sit’, 

. And then where did you go? 

. I went to Victoria. 
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. How long were you there? 
. IT must have been there about fifteen montis 
. What did you do there? 
. I worked as a plumber. 
. Then where did you go? 
. I come back to Seattle. 
How long did you remain there? 
. About a year and a half. 
Then where did you go? 
Come back to Alaska. 
What did you do while you were in Seattle 
this last time? 
After I came from Vancouver? 
Q. Yes. 
A. I worked as a plumber. 
Q. You worked as a plumber? A. Yes. 
Q. And you came to Alaska, you say, in what 
year? A. In the spring of 1916, 
@. How old are you? A. Thirty-nine. 
Q. What kind of health have you had during all 
these years you are talking about? 
A. I have never been sick. 
Q. Are you or are you not a strong man? 
A. Strong physically in every way, only my foot 
at the present [179] time, 
Q. And you are thirty-eight years old or thirty- 
nine? 
A. Thirty-nine. I’ll be thirty-nine next October. 
Q. Now, tell us about going down on board the 
‘‘Latouche”’ to work. What day did you go there? 
A. I was hired on the eighth of March, 1922. 
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Q. What time did you go to work? 

A. T went to work at seven o’clock in the evening. 

Q. Who employed you? 

A. The longshore boss. 

Q. What was his name, do you know? 

A. Well, I don’t know his name. I didn’t know 
his name at that time, but I have heard—T don’t 
really know bis name yet, anv more than what T 
have been told, that his name is Pauzi or Pozi, or 
some name like that. 

@. What did he say to you when he employed you 
about vour work ? 

Mr. ROBERTSON.—Now, if the Court please, 
that is entirely 

Mr. WICKERSHAM. (Interrupting.) I want 
to ask him if he gave him any instructions. 

A. At the time he hired me to shovel coal, he 
asked me how I was on the muck stick. 

Q. What did you tell him? 

A. I told him J used it in other places. 

Q. Did you ever work on board a boat before, in 
that class of work? 

A. No, sir; that was the first time I ever worked 
aboard a ship. 

Q. Had you ever worked in the hold of a boat, 
unloading coal before that night? 

i Mo, sir. [180] 

Q. Had you ever had any experience in handling 
eoal buckets such as is represented by this illustra- 
tion on the blackboard before you before that night? 

me. Wo, sit: 
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Q. Were you given any instructions that night 
about how to manage this bucket or the business 
generally ? | 

A. The only thing that was ever told to me is 
what the longshore boss asked me at the time he 
hired me. 

Q. If you could handle a muck stick? 

A. Yes, sir. 

Q. What did he mean by that? 

A. He meant that that was the kind of a man he 
wanted for that job. 

. What did he mean by muck stick? 

. To shovel coal into those iron buckets. 

. What time did you go to work? 

. Seven o’clock in the evening. 

. Where did you work? 

. L worked in the hold on board the boat ‘‘La- 
touche.”’ 

@. How many men were at work at that time? 

A. There was eight men in the hold as I went in 
that night. 

. And you made the ninth? A. I made nine. 
. How many buckets were used ? 

. Three buckets. 

How many men worked at each bucket? 
There were three men on each bucket. 

. Who worked at the bucket with you? [181] 
. There was a native boy and a white man. 
Have you seen the native boy recently? 

. Before twelve o’clock, the first five hours I 
was there, there was two white men. 
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Q. Two white men? A. Yes, eis 

Q. And after twelve o’clock or after one o’¢lock ? 

A. At twelve o’clock we had supper and some of 
these men quit. They told the longshore boss, or 
told somebody at the time they got out on the deck 
of the boat, that they weren’t coming back after 
supper. They wanted to know when they were 
going to get paid and they told them they wouldn't 
get paid until the next day, 

Q. Then after one o’clock you came back to work 
again ? A. Yes, I came back to work. 

Q. Who worked in your gang of three then? 

A. There was a native boy and a white man. 

Q. Who was the native boy? 

A. At that time I didn’t know his name, but I 
learned his name afterward. His name is Frank 
Williams, 

Q. Is he the man that was on the witness-stand 
here yesterday? A, Yes sir. 

Q. Now, you went to work at seven o’clock ? 

ow Yes, sit’. 

Q. What did you do? 

A. I shoveled coal in a bucket something similar 
to that (indicating), in make to that one. 

Q. Did you ever see one of those buckets before? 

[182] 


A. Yes, I have saw coal buckets before. 


Q. Had you ever worked with one? Ae Wy sir. 
@ Did you ever have any experience in the 
management of one? A. ‘No, sir. 


Q. Who run the bucket in your gang of three? 
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Who had experience, if you know? Who managed 
the bucket before dinner that night? 

A. The fellow that quit seemed—me and the other 
fellow seemed to leave it up to him. He god hold 
of the bucket ahead of us and mostly hooked that 
hook on to it. He wonld go and take the hook off 
the other buckets and hook it on at the time we 
loaded it, and I did that mostly after one o’clock, 
after he quit. 


Q. Did you know the mate on the boat? 

A. Nowsi: 

Q. Who was in charge that night? 

A. Nojesir: 

Q. Would you know him now if you saw him? 
A. No, sir, 

Q. Did you see the mate down there at any time 


after seven o’clock and before twelve? 

A. There was nobody down in the hold at any 
time while I worked there, only the men _ that 
shoveled coal. 

Q. Now did you have any trouble with the bucket 
that you worked with before twelve o’clock? 

A. No, sir. 

Q. You worked shoveling coal into the bucket 
right along after twelve o’clock. [183] 

A. Yes, sir. 

Q. And do you know whether the bucket was in 
order or not? Do you know anything about that? 

A. I don’t know whether it was in order or not. 
IT never examined it. 

Q. Why? 
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A. Well, I expected that it was in good condition, 
in working condition. 

Q. Had vou ever examined a bucket like it be- 
fore? ae NO, sit. 

@. Had no experience with such a buckct? 

A. I never worked with a bucket like that before, 

Mr. ROBERTSON.—That certainly is leading. 

Q. You quit at twelve o’clock and went to dinner ? 

Poe Fes, sir. 

Q. At midnight? A. Mes. 

Q. And when did you go back to work again after 
midnight? uw At one o'clock. 

Q. Now, who worked with you after one vo’clock 
on that bucket? 

There was a native boy and a white boy. 

The native boy you say was Frank Willams? 
Yes, sir. 

How long did you work after one o’clock? 

I worked about twenty minutes. 

About what? 

About twenty minutes, or thereabouts. 

. When you were paid off, how long were you 
paid off for? [184] A. I couldn’t tell vou. 

Q. You don’t know? 

A. I was_ suffering too much. Money didn’t 
trouble me at the time. 

Q. Well, about twenty minutes after one o'clock, 
you may tell the Court and jury just what happened 
to you? 

A. At about twenty miutes past one, or there- 
abouts, I don’t know exactly what time it was; T 
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don’t know how long I was working after one 
o’clock. The bucket at this time was lowered by the 
winchman to the floor of the first hatch and the coal 
was shoveled—there was no coal around there ex- 
cept what was In underneath the sides. There was 
some in front of the winchman, extending down on 
a slope and that side on the floor around where the 
open space is was all shoveled up and we were 
shoveling from underneath the wings, or whatever 
you might tell them— 

Q. (Interrupting). Wings is good enough. 

A. The bucket was lowered down by the winch- 
man at that time and landed in position somewhere 
on the floor or the deck and this man that gave evi- 
dence for me yesterday, Soderberg, he comes over 
to Mr. bucket and hooks this hook off, takes that 
side (indicating) or grabs hold of it at the back on 
the center of the rim. I got hold of it with my left- 
hand and the native boy was on one side and the 
white man on the other and I was pulling on 
the back and as soon as we started to get it going, 
we gave a pull—we were coming about two or three 
feet, I should judge, when it fell to pieces and the 
bail struck me on the arch of my left foot. 

Q. Where were you standing when the bail 
fell? [185] <A. I was standing at the back. 

, Q. What were you doing? 

A. I was pulling on the bucket. 

Q. Where had you stood before avid pulled on 
that bucket ? A. Mostly at the back. 

Q. Well, at any other place? 
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A. At other times, before twelve o'¢lock, some- 
times if I would be the first one that would get to 
the bucket, I would grab hold of it, usually on the 
side that was next to me, whether it was the front, 
or the back, 

Q. What was your custom about pulling it or 
pushing it by the back or the front? Tow did you 
do that? 

A. Well, we just grabbed hold of it the easiest 
way that we could get hold of it and just pulled it 
or pushed it during the time that I worked there. 

Q. What was under that bucket to enable it to go 
easily ? A. There were three rollers. 

Q. Something like that? A. Yes. 

Q. Which way could you push or pull the bucket? 

A. You could either push it or pull it either way, 
or youn could turn it any time after you wanted to 
move it on the floor. It would swing or go in any 
direction if you pushed it in that direction. 

Q. What was your custom about pushing it or 
pulling it by the snout? Which part went in first 
towards the coal? 

A. As a rule, it stood mostly on the side for to 
shovel the coal in. At the time we were shoveling 
eoal underneath the wings, and if the front of the 
bucket would be facing the coal, there wouldu’t be 
room for all three of us. We [186] would have 
to have a little cargo space in which to stand for to, 
in order to shovel the coal into the bucket. 

Q. And who managed this hook on the tub? 

A. Most any of us. 
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Q. Most any of you. 

A. At any one time. Nobody in particular. 

Q. Now you worked after twelve o'clock with 
Frank Williams and this other man. Who was the 
other man? 

A. I didn’t know his name, but at the time that 
I was in the hospital, there was a fellow came to see 
me— 

Q. (Interrupting.) Well, if you didn’t know his 
name, you need not tell what somebody told you. 

A. I don’t know the man’s name. 

Q. Have you seen him since? Aa NO. Simm 

Q. Do you know where he is? 

A. I heard that he went and bought a ticket to 
Cordova. 

Q. How soon after you were injured ? 

A. During the time I was in the hospital. I 
heard this. JI don’t know if the man went there or 
not, but this is what I wag told. 

Q. You don’t know the man’s name? 

A. INO, ssir. 

Q. Or where he is? Ane, sit 

Q. Now when this handle fell, what did it do to 
you? 

A. It struck me on the arch of my foot and broke 
two bones and injured another one. [187] 

Q. What part of the handle struck your foot? 

A. That there part that sticks up where the hook 
goes on, where you hook the hook on. 

@. Above the handle here (pointing) ? 

A. Yes. 
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Q. What was it above that handle that struck 
your foot? 

A. Well, it was just the piece, sticks out there 
(indicating), of steel there, with a hole to hook the 
hook on. 

Q@. What was that? 

A. Oh, it was about two inches square, with the 
hole in it it would make that, maybe, an inch and a 
quarter. It was in a round shape ou the top. 

Q. What was that round piece used for? 

A. To have this hole here (inditating) for the 
hook to hook on. 

Q. To hook the hook on. What do they hvok the 
hook on there for. 

A. For the winchman to hoist it up. 

Q. It was hoisted by that vound hole? 

fx eS, SIP. 

Se vemat part of iat apparatus was ib that 
struck your foot? 

A. That apparatus thal extends akove that line 
(indicating) ; that hit iny foot. 

(Whereupon a short recess was taken.) 

(Court met pursuant to recess.) 

Testimony of Val. Klemm, for Plaintiff (Recalled). 

VAL KLEMM, recalied as a witness on behalf of 
the plaintiff, having been previously duly sworn, tes- 
tified as follows: 

Direct Examination. 
(By Mr. WICKERSHAM.) [188] 

Q. Mr. Klemm, von say you went to work there 

at one o’clock ? Aw Yes, sir 
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Q. I wish you would tell the jury again about 
when it was that the first bucket dumped ? 

A. Why— 

Q. How soon after you went to work. 

A. That was either the first or second bucket that 
came out. 

OF Mice 

A. And it dumped about five or six feet outside 
of the hopper just abreast of me, about on the same 
level, and if it swung out a tittle more to the side 
and dumped, it would probably have knocked me off 
the platform— 

The (|COURT.—(Interrupting.) Never mind 
that. The last part of the answer may be stricken. 
He didn’t ask you what if might have done. 

Q. I will ask you this question: did you have 
any conversation at that lime with the mate about 
that bucket? A VOume. 

Q. Now just tell the court and jury what conver- 
sation you had with him about that at the time this 
bucket dumped. 

A. Well, he said something about that bucket 
dumping down there and I ield him that the bucket 
dumped before it ever came up to me. I didn’t 
dump it; I had nothing to do with dumping it. 

Q. What else did you say? 

A. And if told him—The winch-driver would 
swing his bucket over to me so it would go down 
the hold the right way, you know—right side up, 
and when I hooked it up, I saw that the catch was 
broken. There was something wrong with it. 
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M69] The eateh was broken; and 1 told him 
that the bucket is liable to dump any time; it’s 
dangerous. I said, ‘Somebody is liable to get hurt 
with that bucket.’”? 1] told him, ‘You oughtn’t 
to use that bucket.”’ 

Q. What if anything, did he say? 

A. He said he only had three buckets; probably 
have to knock off one gang. He didn’t say that 
to me, but he said that was all the buckets he had, 
was the three of them. 

Mr. WICKERSHAM.—That’s all. 


Cross-examination, 
(By Mr. ROBERTSON.) 

Q. Who did you tell that to? 

A. Why, I spoke to the mate. 

Q. Who was the mate? 

A. Well, I couldn’t tell you. It was dark down 
there. I couldn’t recognize the mate from where 
I was. 

Q. How far were you away from him where vou 
were ? 

A. I was probably thirty or forty feet; thirty or 
thirty-five feet. 

Q. And you called to him? 

A. He spoke to me and I spoke to him. 

Q. And that was when the bucket, the first bucket 
dumped after you came on shift? 

A. Probably the first or second bueket. I 
wouldn’t say. It dumped in midair. 

Q. The bucket was used after that? 

A. Why, yes; it was used, all right. 


216 The Alaska Steamship Company 


(Testimony of Val. Klemm.) 

Q. Used all right. 

A. Yes, sir; that is, it was used up to the time the 
boat left. [190] The boat left around one o’clock, 
somewhere around one o’clock in the day. 

Q. You stayed on shift until the next day when 
the cargo of coal was fully discharged and this 
bucket was used all the time? 

A. I stayed there until all the coal was discharged 
that was to go off here. She still had more ccal on, 

Q. But I mean the cargo of coal for Ketchikan. 

Mr. ROBERTSON.—That’s all. 


Testimony of Bernard McHugh, in His Own Behalf 
(Recalled). 


BERNARD McHUGH, the plaintiff herein, re- 
called in his own behalf, having been previously 
duly sworn, testified-as follows: 


Direct Examination. 

(By Mr. WICKERSHAM.) 

Q. Mr. McHugh, I wish you would tell the 
jury about how much money you have received for 
your labor that you have recounted to the jury, per 
annum, per year, since you have been in Alaska? 

. About $1800 or $2000 a year. 

. Prior to the time you were hurt? 

. MiGs sir, 

Now since that time what have you received? 
. Since the time I got hurt? 

Yes. 

. I received nothing; I received charity. 

. From whom? A. I received charity— 
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Mr. ROBERTSON .—(Interrupting.) I object 
to that as incompetent, irrelevant and immaterial. 

A. I reeeived charity— [191] 

The COURT.—Wait a minute now. Objection 
sustained. 

Mr. WICKERSITAM.—We want to make an 
offer, may it please the Court, to show the facts 
about that. 

The COURT.—From whom he received charity ? 

Mr. WICKERSHAM.—Yes, and how much and 
why he received it. 

The COURT.—I don’t think it is material from 
whom he received it. You can ask him why he 
received it or about his capacity for labor or any- 
thing of that kind, but not the people from whom 
he received it. I think that is immaterial and ir- 
relevant. 

Mr. WICKERSHAM.—But we have witnesses 
here and we wanted to connect them up with it; 
that was all. 

The COURT.—I don’t think it is material. 

Mr. WICKERSHAM.—From whom? 

The COURT—Yes. 

Q. How have you lived since the time of your 
injury ; since the time you left the hospital? 

Mr, ROBERTSON.—We make the same objec- 
tion to that, if the Court please. 

Mr. WICKERSHAM.—What I mean, may it 
please the Court, is how he has obtained money to 
live on. 


ad The Alasha Steamship Company 


(Testimony of Bernard McHugh.) 

Mr. ROBERTSON.—If the Court will pardon 
me, what difference does it make? Assuming the 
man was rich instead of poor, as I assume he is, 
that wouldn’t make any difference in the question 
at issue in this case, as to whether or not the defend- 
ant should pay him damages. 

The COURT.—Yes, the only question is as to his 
eapacity for labor. 

Mr. ROBERTSON.—Yes. 

The COURT.—You can question him as to his 
capacity for labor [192] by reason of the acci- 
dent. That’s all. I don’t see the relevancy of the 
question as to how he lived. He has already stated 
he lived on charity. 

Mr. WICKERSHAM.—Well, we offer to show 
how he obtained that charity, from whom, to what 
extent and why he had to take it. 

The COURT.—Well, you can show a part of that, 
but I don’t think it is relevant from whom he re- 
ceived it. You can show why his living’ was con- 
tributed to, but not the people. I don’t think it is 
relevant. ° 

Q. Will you state to the jury, then, Mr. McHugh, 
Avhy you have had to receive contributions or 
charity from other people? 

Mr. ROBERTSON.—We make the same ob- 
jection. 

Q. Since the eighth or ninth day of March, 1922. 

Mr. ROBERTSON.—We make the same objec- 
tion to that, if the Court please. 

Mr. WICKERSHAM.—Well, we offer to show— 
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The COURT. (Interrupting.) Tle man answer. 
’ Mr. ROBERTSON.—Exception, if the Court 
please. 

Q. Go ahead and state why you have had to re- 
ceive money in that way. 

A. I had to receive money for the reason that 
IT was unable to limp fifty yards in any half hour 
from the time I left the hospital, for a few months 
after I left the hospital. J was unable to work 
and I had no money; at the time I left the hospital, 
I had only $28 of my own and the money I received 
afterwards, of course, I had to borrow it; that I 
must have in order to live. 

Q. Now, Mr. McHugh, let’s go back to the time 
you say this handle, this bail fell on your foot m the 
hold of the [193] steamer ‘“‘Latouche.’’ Do you 
know what caused it to fall? 

A. It must have been broken— 

Mr. ROBERTSON.—Now, I ask that that ques- 
tion be answered yes or no. 

Mr. WICKERSHAM.—I asked him if he knew 
what caused it to fall. 

Q. Did you unloosen it or do anything to loosen 
it? 

The COURT.—Do you know? Answer that yes 
or no. A. No. 

Q. Did anybody else unloosen it? A. No; Git. 

Q. Was there anybody around it when it fell— 
touching it? 
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A. There was nobody touched the bail under any 
consideration at that time. 

Q. Just come over here and show the jury where 
you were touching the bucket and where the other 
two men were touching the bucket. 

A. I had hold of it right here (indicating). 

Q. In the center of the back of the bucket? 

A. In the center of the back of the bucket, on the 
Tiny 

Q. What were you doing? 

A. I was pulling it towards the coal pile, and 
there was a man on this side and there was a man 
on that side. 

Q. What were they doing? 

A. They were pushing— 

Q. (Interrupting.) Pushing. 

A. Or pulling, I don’t know which. 

Q. Do you know which part of this bucket was 
going forward? [194] 

A. This here part was going forward. 

Q. You were pulling on it? A. Yes, siz. 

Q. Now, what was there on that bucket to pull 
it with? 

A. There was not a thing on it, only just a bail, 
just the bucket. There was no ropes on it or any- 
thing. 

Q. You’re sure about that? 

A. There was nothing; only grab hold of the rim 
of the bucket. 

Q. Were there any ropes around it anywhere to 
pull it by? A. None whatever. 
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Q. Do you know whether there were any handles 
j on it to pull it by? A. Never saw one. 

Q@. And you don’t know anything about this 
mechanism of this so-called tripper? 

A. I don’t know anything about that. 

Q. Had you ever seen one before? &. Wo, sit. 

Q. Well, do you know where the bucket, the 
handle of the bucket fell? Do you know what 
caused it to fall? 

A. It must have been broken— 

The COURT.—Wait a moment. 

Mr. WICKERSHAM.—No; no. 

The COURT.—Strike that answer. 

Q. I asked you if you knew. 

The COURT.—The question is whether you 
know. Answer that yes or no. 

A. I don’t know what caused it to fall. 

Q. Did it fall? [195] 

A. It certainly fell to pieces right quick. 

Q. Now, you may state to the jury where it 
struck you? 

A. It struck me on the arch of my left foot and 
it broke two bones and injured the outside bones 
of the— 

, Q. (Interrupting.) What happened then after it 
fell and struck your foot? 

A. Why, some of the men that shovel coal helped 
me to get up towards the deck, but they never got 
on dock. The coal extended in front of the winch- 
man down to the floor on a slant and they worked 
me, helped me out of that and I gets up on 
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deck and I looked around and TI didn’t seen any- 
body on the deck, and I started to go on the gang- 
plank to go on the dock and I saw a man on the 
tlock. He was the first man I saw, and he asked 
me if I was hurt, and I says, ‘“‘Yes,”’ and he says, 
‘“Why don’t you report to the mate?” 

Q. Do you know who that was? 

A. No, sir; I don’t. 

Q. What did you do? 

A. I told him I didn’t know who the mate was 
and he pointed his hand to a window on the door 
on the boat and he said, ‘‘ You go to the door where 
the hght is,’’ and I limps over there and knocks 
on this door and somebody from the inside said, 
‘“What’s the matter?’”’ and I says, ‘‘I got hurt,@ 
and he said, ‘Well, just because you got hurt you 
don’t need to wake up everybody on the ship.’’ 

Q. Well, in the meantime had you seen the mate 
or anybody in charge? 

A. The only one I saw was this man on the dock. 

Q. You know who that man was? [196] 

A. No, sir. 

Q. Don’t know whether it was the mate or not? 

A. No, sir. 

Q. I meant, had anybody been down in the hold 
at that time except the men at work? 

A. There was nobody in the hold except the men 
that were shoveling coal from the time I went to 
work. 

Q. Did you see the mate down there? 

ANG si: 
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Q. Did vou mect him anywhere from the time vou 
went up to this door? A. No, sit, 

Q. Tell us what happened. 

A. I woke him up and, of course, he told me he 
got nothing to do with it. He told me not to wake 
everybody up on board the ship, and I hops away 
from there. I stays there for a few minutes squeal- 
img and velling with pain, and IT got hold of a life- 
boat and I hung on to that for three or four min- 
utes, and I saw somebody coming aboard from the 
dock, and I hollered out to him and he comes over 
toward me and he went around to wake somebody 
else up over on the opposite side of the cabin on 
the boat and he takes me over to this room, takes 
me in, wakes the man up. He was a one-armed 
euy. 

Q. The man in the room was a one-armed guy? 

A. Yes. There was a safe in it, safe in the room 
and that man gets a bucket of hot water and I got 
my foot into this bucket of hot water. 

Q. Who was the man that took you to that door? 

A. I don’t know who he is. [197] 

Q. Do you know whether he was the mate or not? 

A. No, sir; I don’t know. 

Q. Well, go ahead then. 

A. So they called up the doctor, after I got my 
foot into this water, in the middle of the night, 
and they says they got no answer from the doctor 
when they come back, so they called up a taxi and 
took me aboard this taxi— 
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Q. (Interrupting.) Who took you aboard the 
taxi? 

A. Why the taxi man come in there and this man 
that led me to this— 

Q. (Interrupting.) How did you get out of this 
office where you were on this boat? 

A. The taxi man helped me out and also the 
man—I think it was the same man that led me to 
this room. 

Q. You don’t know who he was? 

A. I don’t know the man’s name. 

Q. Well, go ahead. 

A. And they takes me off and put me aboard 
this taxi and lands me in the hospital. 

Q. What time of the night was that? 

A. Oh; it must have been around two o’clock; I 
suppose. 

Q. What hospital did you go to? 

A. There was only one hospital here that time. 
The Arthur Yates Hospital. 

Q@. The Arthur Yates Hospital here on Mission 
Street ? A. Yes, sir. 

@. Was a physician called? 

A. Not that night; no. There was no doctor 
came there until eleven o’clock the next morning. 
[198] 

Q. What did you do in the meantime? 

A. Why, they packed my feet and give me a 
couple of shots in the arm. 

@. What doctor came to see you the next day? 

A. Doctor Story. 
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Q. What did he do for vou? 

A. Ife didn’t do anything. THe just told me to 
soak my foot two or three times in hot water, as 
hot as I could stand it. 

Q. How long did you continue that treatment? 
A. I eontinued that for nine or ten days. 

Q. Then what happened ? 

A. Then he puts a plaster paris cast on my foot. 

Q. Who put the plaster of paris cast on? 

A. Doctor Story. 

Q. Did you have any other physician during this 
time except Doctor Story? 

A. Thev took me over to Doctor Ellis’ office 
and he took an X-ray picture, some X-ray pictures 
Bt it. 

Q. When? A. Before they put the cast on. 

Q. Before they put the cast on. 

A. I think they took me over twice; yet I am 
not positive; they took me over once anyway. 

Q. They took you over once anyway and he took 
an X-ray picture of vour foot? A. Yes, sit. 

Q. Did Doctor Ellis ever give you any treatment 
of any kind? 

A. No, sir; only took those pictures. 

Q. Where did you then go, after these X-ray 
pictures were taken? [199] 

A. They took me in a taxi right over fo the 
hospital. 

Q. How long did you remain in the hospital? 

A. This plaster paris cast was on about three 
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weeks, twenty days. I was in the hospital, all told, 
47 days. 

Q. Forty-seven days in the hospital. 

A. Yes; I was tired there, too. 

Q. When did you get out of the hospital, do you 
remember ? 

A. I left there the 24th of April. 

Q. Where did you go then? 

A. I stayed in a rooming-house for about cight 
or nine days. 

Q. What rooming-house? 

A. That Jap rooming-house down the other side 
of the totem pole down there (indicating); shop 
down below on the ground floor and there’s rooms 
upstairs, and I roomed there. 

Q. Now, just tell the jury what has been the 
condition of your foot from that time to this. 

A. Well, the bones that were broken, Doctor 
Story set and took the cast off, and he told me it 
would be some time, it would be a matter of time 
and they will get strong. He never told me there 
was anything else the matter with my foot. 

Q. Well, did your foot get well? Did it cease 
to pain you? 

A. These bones they knitted for quite a while 
and they hurted and it also hurt as I tried to walk 
for a long time afterward, and this here (indicat- 
ing), this first bone, it hurt about here at the arch 
always during the time I was in the hospital and 
afterwards, and every time it’s hurted considerably 
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more than ever it should be. I think it was bro- 
ken and T have aches and pains right now. 

Mr. WICKERSHAM.—Now, may it please the 
Court, [ am going to [200] examine this witness 
as much as I can before the doctor gets here, but 
when he comes I want him to take his shoes off 
and have him examined, exhibit his foot and IT want 
the doctor present. 

Mr. ZEIGLER.—We have no objection. 

Q. How long did vour foot hurt you since then 
and to what extent? Just go ahead and tell the 
jury. How have you got along with that foot 
since then? 

A. It has hurted ever since I got hurt. There 
has been pain in this foot. If I use it now to any 
extent, for the last couple of months after or as 
soon as I get out of bed in the morning, I walk 
around pretty good, but before I’m on my foot 
two hours, it starts to ache and pain and it starts to 
swell up and then when I go along and sit down at 
night after whatever walking around I do during 
the daytime—I take my shoe off as a rule. I take 
my shoe off when I get home, to the cabin, and 
there is not much swelling there and then I sit there 
a couple of hours before I go to bed at ten o'clock 
or half past ten or eleven, whatever time it might 
be, and it swells after a time; it swells after the 
exercise that I have done to it during the day and 


it aches and pains all right along; but this bone 


here (indicating) and the bones that have been 
broken at the present time don't hurt any more. 
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They hurt for about four months after I left the 
hospital and also they were weak at that time. 
This here bone (indicating) that was injured, there 
is a growth there and it is growing towards the 
bone that is next to it on the inside, and it is grow- 
ing larger all the time and it hurts and pains all 
the time, and if I get off [201] these main side- 
walks or level plank walks or streets—in Ketchikan 
they are mostly planked all over—and if I get on to 
where there is rough ground or walk on uneven 
ground, I’m crippled altogether. I can’t make any 
headway at all. It hurts more when I am on rough 
ground than when I am on a level walk, because I 
walk, because I have a level support on my foot 
on these planks where I haven’t when I am on 
rough ground. 

Q. Now, you speak about a growth on your foot. 
Just describe it to the jury? . 

A. Well, it has been growing right along. It is 
growing worse all the time, 

@. Where is it located on the foot? 

A. Right on the arch of the foot there. 

@. And on or near any particular bone? 

A. It grows on the inside, towards this next bone. 
Grows in that direction. It also grows up on top— 
spreads around—large growth. 

Q. What condition is that in now? Has _ it 
ceased ? A. It is still growing larger all the time. 

Q. Has it ceased to be painful? 

A. It is painful every night and it gets painful 
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whenever [I am on my feet two hours in any one 
lay, 

Q. Can you work? 

eee lvcamnot. If 1 could get @ job sitting at a 
desk hike that (pointing) I can probably work. 

Q. You say you can walk on a level sidewalk for 
2 time? 

A. For about two hours in any one day. I have 
fever walked [202] so very far, anv more than 
fo come down from the cabin where I live down 
around the Stedman Hotel and sit down, as I have 
had to put in most of my time in the winter, and 
pet back and cook and eat and come back there 
again. I might go down as far as Mrs. Sparhawk’s 
grocery store in Newtown. I have gone down there 
several times after supper. 

Q. What change has this made in your method of 
work and your occupation as you were able to do 
before ? 

A. All I ean say about that right now, [’m a crip- 
ple at the present time and unable to do any work of 
any kind such as I have done for the last seventeen 
years. I can’t do it to-day. 

Q. Could you mine with your foot in that condi- 
tion now? 

A. No, sir: it would be in everybody’s way in the 
mine. 

Q. Could you work in the plumber’s trade? 

A. No, sir; for I couldn’t climb scaffolds or lad- 
ders. 
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Q. Now, I ask you, Mr. McHugh, how much of an 
injury this foot and the accident has been to you? 
To what extent has it injured you financially ? 

Mr. ROBERTSON.—Oh, well; now, I object to 
that. 

The COURT.—Yes: objection sustained. 

Mr. WICKERSHAM.—We want to show by this 
witness— 

The COURT. (Interrupting.) You can show 
it, but I don’t think your question is in the proper 
form to show what expense he has been to. 

Mr. WICKERSHAM.—Well, I’ll renew my offer 
after we return at two o’clock. 

Q. Have you done labor of any kind since you 
have been injured? [203] A. No, sir. 

Q. Is there any work sitting at a desk that you 
mentioned a while ago that you can do? 

A. Well, no; not that I know of. 

Q. Have you ever had any education that would 
fit you for any inside employment? 

A. No, sir; I never had anything more than a 
common school] education. 

Q. What sort of work have you done all of your 
life? 

A. The first work— 

Q. (Interrupting.) Well, in general, similar to 
what you have already testified to? 

A. Well, I have told the nature of the work I 
have done mostly since I first started to work at the 
time I was sixteen years old, when I left home. 
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Q. You have never worked in a store or anything 
ike that? 

A. No, sir; I never have. I started to learn the 
plumbing trade when T was sixteen years old. 

Q. Have you any other means of making a living 
xcept what you have heretofore explained to the 
jury ? 

A. No, sir; Ihave not. I have told the ways—the 
mily way I made a living in the past and that is 
he only way I know of how to make a living in the 
future. 

Q. Were vou paid for what time vou were em- 
Noved on the ‘‘Latouche”’ that night? 

me Yies, sir. 

Q. How much were you paid? 

”. 1 don’t know how much it was. It was all 
ilver, anyway, [204] from this man with one 
rm. I don’t know his name. 

Q. In this room? A. Yes, sir. 

Q. And you don’t know how much vou received ? 

A. No, sir; I never looked at it. I was suffering 
oo much. 

Recess until 2 o’clock P. M. this day, March 27, 
1923. . 

9 o’alock P. M., Mareh 27, 1923. 
Court Met Pursuant to Recess. 


Testimony of J. H. Mustard, for Plaintiff. 


J. H. MUSTARD, called as a witness on behalf 
f the plaintiff, having been first duly sworn to tell 
he truth, the whole truth and nothing but the truth, 


estified as follows. 
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(By Mr. WICKERSHAM.) 

Q. Doctor, you may give the reporter your name? 

A. J. H. Mustard. 

Q. How old are you, doctor? A. Fifty-three. 

Q. What is your occupation or business ? 

A. Physician. 

Q. How long have you been a practicing physi- 
cian in the Territory of Alaska? A. Since 1908, 

Q. Of what school of medicine are you a graduate? — 

A. Rush Medical School, Chicago, Illinois. 

Q. How long have you been practicing medicine 
since ? A. Since 1901. 

Q. How many of those years in Alaska, doctor? 

A. Since 1905. 

Q. Do you know Barney McHugh? [205] 

A. Yes, sir. 

Q. Have you ever had occasion to treat him for 
any complaint? 

A. He has summoned me from time to time the 
last ten months or so. 

). About what? 

A. In regard to one of his feet. 

@. When did you have occasion to examine his 
feet the first time, Doctor? 

A. Some time about the middle of May, 1922. 

Q. Just state to the jury what you found to be 
the matter with his feet or foot at that time? 

A. Yes. He had sustained some injury to the 
left foot, and, as a result, two of the metatarsal 
bones were broken—the second and third—I didn’t 
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ee them when the fracture was recent, but some 
reeks afterward; but I did see the X-ray plates 
hat Doctor Ellis had taken and the one that he 
howed me was apparently of this foot. 

Q. And from your examination of those plates, 
that did you discover? 

A. That the second and third metatarsal bones 
vere broken. 

Q. Just point out to the jury and describe, in com- 
non language, what those bones are? 

A. This is the injured foot (handling foot of 
Maintiff). Leading back from the toes at the mar- 
rin of these toes, there is a long bone similar to 
he long bone in the hand which goes to unite with 
» number of other smaller bones forming the flex- 
ble joint of the foot near the heel, similar to the 
wrist in the arm. Now, each of these bones—the 
sxxtension [206] back from the toes, is called the 
metatarsal bone. The metatarsal of the big toe 
is the first one, the one of the second one is the seec- 
md, and so on. The second and third metatarsal 
bones are the ones that were broken. They were 
proken—you will probably later see the plates— 
near the middle of the bones. 

Q. Were you informed about when they were 
broken ? 

A. As I recall it, it was about six weeks, or such 
a matter before I saw Mr. McHugh the first time, 
in the middle of May, and it was some time in 
March, was it not—? 

Mr. McHUGH.—Yes. 
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Q. When he first came to you? 

A. About the middle of May. 

Q. How frequently has he been to you in respect 
to this matter since? 

A. Oh, probably an average of every two weeks 
since then. 

Q. When did you examine his foot last? 

A. Last night. 

Q. Last night. What have you had to do, if any- 
thing, with giving him medical attention since May? 

A. Practically continuously since then. 

Q. Yes. Now, I will ask you, Doctor, if there 
was any other bone broken than the second and 
third metatarsal bones? 

A. No other, according to the plates I saw; no 
other bone was broken, but the patient stiull— 

Mr. WOLVERTON.—Well, now, just answer the 
question. 

Q. Go ahead and state the facts if he has pointed 
out to you, complained about anything, 

A. The patient has all the time complained not 
so much of the [207] two broken bones, but of 
the first metatarsal, which the plate did not show 
was broken. 

Q. Now, if there is any change in that first meta- 
tarsal bone since that time, point it out and tell the 
jury, Whee is. 

A. When I first saw him, there was a good deal 
of inflammation of the lining of the membrane of 
the first metatarsal—the perosteum—an inflamma- 
tion that is known as periostitis. This was quite 
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severe and acute and has remained acute and severe 
for a good many months since that time. More 
recently it has become subacute and now the condi- 
tion is what would be described as chronic. 

You will notice— I don’t know— Can you 
turn around? I don’t know how well you can sec 
his feet, but if you can see them, vou can see that 
there is a definite— 

A JUROR.—No. 

The WITNESS.—Then the light is no good 
(raises shade). I think you can see that on the 
injured foot there is a very definite enlargement at 
about the junction of the upper and middle thread 
Of the first metatarsal, and that you don't find on 
an injured foot. Do you see it? 

JURORS.— Yes. 

The WITNESS.—<And on measurement this foot 
measures half an inch larger at the same point than 
the right one does. The inflammation that persisted 
in the periosteum during all those months has re- 
sulted in a deposit of bone underneath the perios- 
teum, due to the acute and subacute periostitis that 
has existed at that place. 

Q. Just show the jurv where that bone has been 
deposited. 

A. At about the junction of the upper and middle 
thread of the [208] first metatarsal, a place 
where vou can— It is quite visible, I think. 

Q. Is there a deposit of bone on the outside of the 
other bone? 
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A. The outside of the other bone, but beneath the 

lining of the membrane of the bone. 

. What does it resemble—a swelling or— 

. It is newly formed bone. 

. Newly formed bone? 

. Newly formed bone. 

. What has been the effect of that deposit upon 
his health and his condition ? 

A. Well, it was an inflammation of the perios- 
teum. 

Q. That had an effect upon his health and gen- 
eral condition ? 

A. The deposit came along with the inflammation. 

Q. What caused that deposit? 

A. The inflammation of the periosteum. 

Q. What caused the inflammation? 

A. I didn’t see the periosteum until— I didn’t 
see Mr. McHugh until after the injury. It was 
apparently due to the injury. 

Q. Apparently due to the same injury that af- 
fected the other two bones? 

Mr. ROBERTSON.—We object to that as lead- 
ing. 

The COURT.—Objection overruled. He has 
stated it was due apparently to the injury. 

Q. When will he recover from this growth of 
bone? Will it ever disappear? AQ No wsit 

Q. It will remain with him as long as he lives? 
[209] <A. Yes, sir. 

Mr. ROBERTSON.—AIl very leading questions 
to a physician. 


OPOPO 
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The COURT.—Yes. 

Mr. WICKERSHAM.—Well, he is a physician. 

The COURT.—Yes. The first question is all 
proper—when would he recover from it. 

Q. Doctor, how often have you seen and examined 
him since May last? 

A. Probably on an average of every two weeks. 

Q. Has he been able to work in that time, Doctor? 

A. I believe not, 

Q. Why? 

A. On aecount of the condition of his foot. 

Q. When will he ever be able to work with that 
foot at such work as he formerly did? 

Mr. ROBERTSON.—Well, now, I object to that 
unless the doctor knows what work this man did. 

Q. When will he be able to resume the occupation 
of mining—working in coal mines, working in the 
woods and doing heavy, rough work of that kind? 

A. That is a difficult thing to answer, Judge Wick- 
ersham. 

Q. When did you notice that bony growth first 
coming there, Doctor? 


A. When he first came to me there was a pro- 
nounced periostitis of the first metatarsal and some 
swelling there, but at that time I didn’t notice any 
bony deposit. 

Q. Point out and tell the jury, as nearly as you 
can, where that bony deposit is located with respect 
to the two bones—the first and second metatarsal 
bones—how nearly it approaches, if at all, to the 
second metatarsal bone. [210] 
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A. Well, the bones themselves approach fairly 
closely at the point of the deposit. 

Q. May this situation, Doctor, reasonably pre 
vent him from assuming his work for a long time, 
or may it not? 

Mr. ROBERTSON.—Very leading, if the Court 
please, and no proper foundation laid, and too in- 
definite. 

Mr. ZEIGLER.—Ask him if he can determine 
the probable duration of the present condition. 

The COURT.—Yes; objection sustained. 

Q. Can you determine, from an examination of 
his foot, Doctor, and his present condition when, if 
ever, it will assume its normal condition so as to per- 
mit him to work at his former occupation ? 

A. As I said before, that is a difficult question to 
answer. I couldn’t set a day. It might be longer 
and it might be shorter. 

Q. What would that depend upon? 

A. It will depend upon the disappearance, en- 
tirely, of whatever inflammatory process there was 
there and upon how much inconvenience the bony 
deposit is going to cause to him later on. 

Q. State to the jury how much, if any, stiffness 
there is in the foot at that place. 

A. It is probably less stiff, or more stiff by 
twenty-five per cent than the other foot. 

Q. Can you state to this jury if that will ever be 
less stiff than it is now? 

A. Yes; I think it will be. 
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Q. Can you state to the jury whether or not that 
bony deposit [211] will ever disappear? 

A. It will never disappear. 

Q. Well, can you say, then, whether or not the 
stiffness will not remain? 

Mr. ROBERTSON.—Well, now, I object to that, 
if the Court please. 

The COURT.—Simply getting at it around the 
other way. I think he may answer. 

A. There are all sorts of possibilities, but I 
wouldn’t say that it might not disappear, that it 
might not remain, but I should expect it to disap- 
pear. 

Q. The bony process? A. No; I mean— 

Q. (Interposing.) The stiffness? 

A. The stiffness. 

Q. And what would cause its disappearance, Doc- 
tor, or progress of recovery, to cause its disappear- 
ance ? 

A. In the daily exercise that the foot goes through 
which will eventually overcome that stiffness. 

Q. In time? A. Yes. 

Q. What time? 

A. That is difficult to answer. 

@. You can’t tell that A. No. 

Q. Doctor, in your judgment as a physician, has 
this man really been suffering from this injury to 
his foot or has he been malingering— [212] 

Mr. ROBERTSON.—(Interrupting.) Now, if 
the Court please, I think that is calling for an an- 
swer to a question that it is not within the province 
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of a physician to answer, as to whether or not a 
man is malingering. It seems to me that that is 
a question that the jury must answer. Whether 
or not a man is suffering from an injury is one 
thing, but whether or not he is malingering, in other 
words, attempting to deceive is another thing, and 
a physician can’t answer that. That is a question 
OF fact. 

The COURT.—He may answer whether in his 
judgment he has been suffering from the injury to 
his foot. 

Q. Well, I’ll put it in that shape—whether, in 
your judgment as a physician, having examined him 
frequently, he has been actually suffering from this 
injury. A. I believe he has. 

Mr. WICKERSHAM.—I think that’s all. 


Cross-examination. 

(By Mr. ROBERTSON.) 

Q. Doctor, do you recall the first occasion that 
you examined Mr. McHugh? ee Vids sir’. 

Q. Do you have the date? 

A. It was about the 15th day of May. 

Q. Did you mark it down? A. I did not. 

Q. You entered it in your diary? A. Yes. 

Q. You have refreshed your memory since on 
that? “| 2il3 | A. Yes, 

Q. Did you refresh your memory just before you 
came into the courtroom? A. No: 

@. When was the last time you had occasion to 
refresh your memory as to the date? 
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A. Oh, I did it last night when Mr. McHugh called 
my attention to the approximate date. 

Q. Was that the first time you ever had occasion 
fo Mdniinister, ih any way, as a physician, to Mr. 
McHugh? 

A. [ think that some months before he had con- 
sulted me over some trifling affair. I don’t recall 
what. 

Q. Not when he got any injury? A. No, sir. 

Q. To his person in any wise? A. No, sir. 

Q. Now, Doctor, an injury such as you have now 
described—a growth on this bone, as I understand 
it, might that not arise from a number of different 
ways? A. It might. 

Q. Do I understand you to say that the foot is 
twenty-five per cent stiff? A. Approximately. 

Q. Would you say that possibly it was not thirty 
per cent stiff? 

A. I should say the figure is an approximation. 

Q. When you say approximately twenty-five per 
cent would you lower it as low as twenty per cent? 
[214] 

. I would. 

. It might possibly be twenty per cent. 

. It might be. 

And exercise would remedy that condition? 

. We would expect it to. 

. Exercise of the foot. A. Yes, sir. 

. In other words, Doctor, what do you mean by 
‘“fexercise’’? 
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A. The daily exercise that the foot goes through 
in going around as we go around every day. 

Q. Ordinary use of the foot? 

A. I don’t mean any specially devised exercise. 

Q. You mean, the ordinary use of the foot would 
tend, in this case, to better it? A. Yes. 

Q. In other words—while I am not speaking in 
medical terms—the foot, if a man sits still and 
doesn’t use the foot at all, it might be that the 
stiffness would increase in percentage instead of 
decrease? A. It would. 

Q. And it would be more likely to increase if he 
didn’t use it than it would if he made use of it, 
is that not correct? A. Correct. 

Q. Now, would you say that the foot incapaci- 
tated him from working as a plumber? 

A. If there is any heavy work in plumbing, I 
should say it would. It wouldn’t incapacitate him 
from collecting. 

Q. You mean collecting as plumber? [215] 

A. Yes. 

Q. Would it incapacitate him from operating a 
plumbing business? 

A. I don’t know enough about the work. As 
_I said before, if it is hard physical work, taking 
a great deal of strain on the feet, it would. 

Q. You didn’t raise that objection when you 
were asked about mining? 

A. IT know enough about mining to know that 
you couldn’t do mining. J have lived a good many 
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years in a mining country and I have never lived 
with a plumbing outfit. 

Q. However, you have more or less occasion 
to know what plumbers do, don’t you? 

A. No, I haven’t. They have never done any- 
thing to me. 

Q. Now, do I understand you to say that since 
May fifth— Was that the date? 

A. About the 15th. 

Q. About the 15th of May. That since that time 
vou have had occasion to examine Barney’s foot 
once every two weeks? That is, approximately. 

A. I didn’t say so. I said it would be an aver- 
age of about once every two weeks. 

Q. An average of once about every two weeks? 

A. Yes, sir. 

Q. During that time the foot has gradually grown 
worse, has it not? 

A. I said quite the reverse, if I said anything. 

Q. It has been growing better? 

A. Been growing better. [216] 

Q. During that time to what extent has it grown 
better? 

A. Considerably better than it was the first time 
I saw him. At that time he was hardly able to 
hop along. 

Q. Could you fix it by percentage or approxima- 
tion? 

A. I hadn’t thought of it along the line of per- 
eentages, but it is certainly a good fifty per cent 
better than it was then. 
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Q. At least fifty per cent better than it was when 
you first examined it on or about May 15th? 

ax. ees; Sir’. 

Q. Is a deposit of bone, or growth of bone, as 
you have described in a ease of this kind unusual 
or a usual occurrence? 

A. I don’t understand what you mean by a 
‘tease of this kind.”’ 

Q. In a ease where you have seen the foot, I 
mean, is such a growth or deposit of bone as you 
have deseribed, that Barney now has, this bone 
on his foot, is that unusual or usual? 

A. Where an inflammation of the periosteum per- 
sists, answering your question—I am not certain 
what you are asking—but answering a part of your 
question, wherever an inflammation of the peri- 
osteum persists for any length of time, there will 
be a deposit of bone underneath the periosteum. 

Q. There will be. 

A. Now, answering what may or may not have 
been vour question, I will say that it is, fortunately, 
not the rule, in an accident of this kind, for an 
unbroken bone to be injured in such a way as to set 
up this periostitis and deposit that bone. 

Q. Will a growth weaken his foot? 

A. Of bone? [217] 

Q. Will a growth such as this weaken his foot? 

A. Not unless inside of these injuries there may 
be a bony tumor which would weaken the foot, 
but in a ease of this kind, just a deposit of bone, 
the foot is not weakened by it. 
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Q. The foot is not weakened by it? A. No, sir. 

Q. In the case of a fracture of this kind or a 
broken bone, Doctor, is it usual or unusual for the 
foot to enlarge? As I understood you to say, in 
this case, his left foot is enlarged practically one- 
half inch more than the right foot. Is that a 
usual or unusual occurrence? 

A. Shortly after, during the time the bones are 
uniting and for some months afterwards, there will 
be a swelling of the parts affected. 

Q. And that eventually recedes, does it not? 

A. After some months we can expect that swell- 
ing to disappear. 

Q. Is that swelling a part of nature’s process 
of healing the wound? 

A. No; the swelling is not. The swelling is 
due to the lessened tone of the soft tissues sur- 
rounding the broken bone and the blood serum 
more readily makes its escape into it and pro- 
duces the swelling, because of the disuse of the 
soft tissues. 

Q. Because of the disuse? A. Yes. 

Q. The swelling of itself is of no particular im- 
portance, is it? That is to say, we get a swelling 
from a blow on our arm, or various things of that 
kind. The swelling of itself is [218] not of any 
great importance in this matter? 

A. In this matter? 

Q. Yes, sir. 

A. The swelling has practically disappeared. 

Q. The swelling has practically disappeared? 
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A. Yes. 

Q. And will eventually disappear entirely? 

As Os, str; 1 eepeet. 

Q. In other words, the half-inch swelling that 
you have described at the present time is simply 
a temporary condition, is it not? 

A. I didn’t say what the half-inch enlargement 
was due to. I called attention to the enlarge- 
ment. J never mentioned anything about the swell- 
ing at all. 

Q. There is no swelling now? 

A. As I said before, the swelling has very 
largely disappeared. 

Mr. ROBERTSON.—I think that’s all. 

The COURT.—Doctor, is it unusual for a man’s 
left foot to be of a different size from the right 
foot, or the right foot to be of a different size from 
the left foot? 

The WITNESS.—It is very rare that you will 
find organs of the body that are symmetrical in 
every Tespeen. 

The COURT.—Then this half-inch difference in 
the size of the two feet might not necessarily occur 
from this injury? 

The WITNESS.—On the other hand, your Honor, 
there is this definite enlargement of the first met- 
atarsal bone, which is visible, that 1s not present 
in the other one. 

The COURT.—That’s all. [219] 

Q. (By Mr. ROBERTSON.) For instance, Doc- 
tor Mustard, assuming that you break your wrist 
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and it heals up, even if it is healed and the frac- 
tured bone cured completely, isn’t that wrist en- 
larged somewhat by the very fact of its healing 
up? 

A. Wherever a bone is broken, rather, it is the 
rule with a broken bone, that in the process of 
healing an excess of callous is thrown out and con- 
sequently the bone is almost invariably larger at the 
point of fracture than it was before. 

@. After it is healed? A. Yes, sir. 

Mr. ROBERTSON —That’s all. 


Redirect Examination. 
(By Judge WICKERSHAM.) 

Q. I will ask you if the enlargement which you 
have pointed out there, on the first metatarsal, 
next to the second metatarsal bone on his foot, 
was the result of a fracture of the bone there? 

A. There was no fracture of that bone as shown 
by the X-ray plates. 

Q. It was produced as you have already stated? 

A. Yes, sir. 

(At this point witness replaced shoe on injured 
TOO) 


Testimony of Barnard McHugh, for Plaintiff. 
Direct Examination of BARNARD McHUGH Re- 
sumed. 

(By Mr. WICKERSHAM.) 

Q. Barney, I will ask vou this question: What 
have been the expenses of vour sickness since the 
ninth of March last up to date? 

A. About $470. 
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Q. And you say your mother is living? 

Ae Yes, sity [220] 

Mr. WICKERSHAM.—I want you to ask the 
witness how much money he has sent to his mother 
each year prior to that time and how much sinee. 

Mr. ROBERTSON.—Well, now, if the Court 
please, I object to that as incompetent, irrelevant 
and immaterial. That is directly appealing to the 
prejudice and sympathy of the jury. It has no- 
thing to do with this case. 

The COURT.—Do you object? 

Mr, ROBERTSON.—Yes, your Honor. 

The COURT.—Objection sustained. 

Mr. WICKERSHAM.—We desire at some time 
to make that offer in the record. 

The COURT.—You can make your offer now. 

Mr. WICKERSHAM.—Well, we offer to show 
that this man’s mother is alive, that she is about 
seventy years old; that she depends entirely upon 
him for her support, that formerly he has sent her 
from four to five hundred dollars per annum and 
that since his injury he has been unable to send 
her anything. 

The COURT.—Offer denied. 

Mr. WICKERSHAM.—We take an exeeption. 

Mr. ROBERTSON.—And T[ will ask the Court 
that the jury be instructed that so far as the state- 
ment of counsel is econeerned they cannot accept 
that as any evidence in the case. 

The COURT.—The jury will not consider the 
statement of counsel at all. It is not any evidence 
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in the case. The Court holds that it is entirely ir- 
relevant. 

Mr. WICKERSHAM.—To which we take an ex- 
ception. [221] 

Mr. WICKERSHAM.—That’s all. 


Cross-examination. 
(By Mr. ROBERTSON.) 

Q. Barney, this noon, when you left the court- 
house and went downtown you walked down this 
street (indicating) here, did vou not? 

Mr. WICKERSHAM.—I object to ecounsel’s testi- 
fying, may it please the Court. 

The COURT.—He may answer the question. Ob- 
jection overruled. 

A. I certainly went in front of that door and I 
went in the center of the street and I walked up 
in the automobile tire track. Did you expect me 
to— 

The COURT. (Interrupting.) Now, wait a min- 
ute. 

Mr. ROBERTSON.—Just answer the question. 

Q. You followed down the rocky street, did you 
not? 

A. I walked in the automobile tire track, in the 
center of the street where there was no rock and 
I took good eare not to step on any. I was ecare- 
ful where I set my foot, because I have got good 
sight to see the street. 

Q. You do have good sight? 

A. I have got good sight. 
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Q. And you always have had good sight, have 
you not? 

A. Always have. 

Q. You did walk down the street though, down 
the roeky street. 

A. I prefer the center of the street rather than 
to walk on the slippery sidewalk. 

The COURT.—He asked you if you walked down 
the street. 

A. I cettainly did. [222] 

Q. Now, Barney, you say you have been put to 
an expense of $470, as I understand it? 

A. Yes, sir. 

Q. Didn’t the defendant pay your hospital bill? 

A. I suppose so; I didn’t pay it. 

Q. Pardon me. 

A. I didn’t pay it. 

Q. Did not the defendant also pay the doctor 
bill, the bill of the doctors—Doctor Story and Doc- 
tor Ellis? A. I suppose they did. 

Q. You were not obliged to pay either the hos- 
pital bill or the bills of Doctor Story or Doctor 
Ellis? A. No, sir; I was never asked to. 

Q. Now, you told us this morning, in quite a 
little detail, just where you worked during the 
past number of years; in fact, since you came 
from Seattle and before you came from Seattle. 
Was there any other place where you worked dur- 
ing that period? ; 

A. You mean since I came to Alaska? 

@. Yes, sir. 
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A. Yes; there was one place where I went to 
work, but I didn’t remain for any length of time 
at that place. 

Q. Then the places you named didn’t include all 
the places where you worked ? A. No, sir. 

Q. Do you recall any other places where you 
worked ? 

A. Yes, sir; I went to work up at the Gypsum mine 
out of Juneau. I went out on one boat and worked 
four hours and [223] walked away without pay. 
I didn’t like the work; and I also went out here, in 
1921, about a week before Christmas, I went out 
to the Rush & Brown mine and they put me to work 
sorting ore, and I didn’t know anything about it 
and threw away a lot of good rock. I didn’t know 
ore from waste; so I didn’t suit them, and I was 
there between—the boat goes out there and back 
every week. I worked four days and I was ‘‘fired.’’ 
He claims I got more ore out on the dump, out 
on the waste, than I put down in the ore bin. 

Q. Now, Barney, as I understand vou, you were 
engaged in the plumbing business at Hyder for 
for something like, I think you said over a year? 

A. I was engaged—I was at Hyder that time, 
but I wasn’t engaged in the plumbing business at 
Ilyder for that length of time. 

Q. You were a plumber there for that length 
of time? 

AJ No, sir; I went to work théte fit ae o 
mucker. IJ said so this morning. 

Q. I thought that was the second time you were 
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back. TI thought it was when you first came up 
into Alaska from Seattle? 

A. There was no such work going on at Hyder 
when I first came up in 1916. There was no work 
of that kind that I know of at all. 

Q. How long have you been engaged during your 
life as a plumber? 

A. I worked eleven years in the States as a 
plumber before I came to Alaska and about three 
years in England and Ireland. 

Q. As a master plumber? 

A. I had a shop in Seattle for about 18 months 
and also in Vancouver for two years and nine 
months. [224] 

Q. As a master plumber? A. No, sir: 

Q. Did you do the work of a master plumber? 

‘ A. I certainly did. | 

Q. Handle tools? 

A. All kinds of tools handled by any plumber 
during the years that I worked at the trade. 

. Did you actually ever do any plumbing jobs? 
. I certainly did. 

. Did you do considerable work around them? 
es: 

. Handle wrenches and pipes, and so forth? 
Vesesir. 

. Now, you worked at one time out in Hocky 
Pass for a logging outfit? A. Yes, Si: 

Q. What were you doing there with that logging 
outfit ? 
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A. I bucked wood and split wood and fired the 
donkey while the donkey was running. 

Q. Tired a donkey engine? A, Ys, er. 

Q. How long did you work around the donkey 
engine ? 

A. During the time I worked there, of course, 
the donkey engine didn’t work every day. 

Q. About how long? 

A. Oh, I suppose about four days a week; five 
days a week. 

@. And you fired the donkey engine? 

Ww Wes) Sir: 

Q. During that time, did you run the engine? 
[225] A. No, sir; there was an engineer there. 

Q. You were helping the engineer? 

A. I was firing. The engineer doesn’t do any 
more than just to steeer the engine. 

Q. Now, then, how were you getting paid for 
that, by the week or by the month? 

A. I was getting paid six dollars for eight hours. 

Q. While you were out in the woods? 

A. Either in the woods or at the donkey. 

Q. But, when you are out at a logging camp, 
you don’t get your pay unless you put in a day’s 
work ? A. You work eight hours for your pay. 

Q. Yes, sir. And if some particular day you 
didn’t work, you didn’t get paid? 

A. We worked every day while I was there. 

Q. You did work every day. 

A. I worked overtime afterward very often and 
I also got paid for that. 
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Q. Now, during. 1921, from Jangary 1, 1921, to 
December 31, 1921, how much in wages did you 
earn ? 

A. January, 1921, I was working at the Premier 
Mine ‘as a plumber. 

Q. How much wages did you earn during that 
year, the year 1921, the entire year? 

A. Well, that I can’t very well tell you. 

Q. You don’t know how much? 

A. In 1921, m January, 1921, I got $750 a. day 
for eight hours. 

Q. How long did you work? 

A. I worked from—I went to work— I worked 
from January till the last of May. 

Q. Did vou get in every shift? [226] 

A. Got in every shift and lots of overtime. I 
put in two shifts—I got double shift for one day 
very often. 

@. How much did you earn? 

A. I averaged over $207 a month clear and my 
board. 

Q. For how many months? 

A. From January till the eleventh of May. I 
was scarcely below $200 in any one of those months. 
Q. For a little over four months, is that right? 

A. Yes, sir. 

Q. Now, then what did you do after that? 

A. Well, sir, I stayed there at Hyder for about 
two or three weeks and worked again for about 
two weeks. 
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Q. Where were you working during those first 
two or three weeks after that? 
A. I come down to Hyder the eleventh of May 
and I Jaid off for three weeks at the time. 
Q. You laid off for three weeks? A. Yes, sir. 
Q. Did you earn any money during that three 
weeks ? A. I was taking a rest. 
. You were taking a rest. A. Yes. 
. Then, what did you do after that? 
. [ went to work again. 
. Where did you work then? 
. | worked on the road, shoveling gravel. 
. At Hyder? A. Up from Hyder. 
. How many days did you put in on that? 
. Oh, just about five weeks, I guess. [227] 
. What did you get paid at that? 
. L got $4.75 a day. 
. Did you put in every day? A. Mes, sir. 
. Sundays? Hee Y €S, “Sir. 
. Then what did you do after that? 
. L quit the, jeb. 
. Then, where did you go? 
. L went up to Anchorage, to the coal mines. 
. Did you come to Ketchikan first? 
. Yes, sir. 
. Did you rest around Ketchikan for a while? 
. Stayed around here for a week or two—not 
quite two weeks. 
Q. You say you started to go into Mayo? 
A. Yes, sir. 
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Q. And you got up to Skagway and got off the 
boat there, is that right? A. Yes. 

Q. How long did you rest at Skagway? 

A. I stayed there until I got a boat to take me 
back to Juneau; then I got the boat, another boat, 
and went westward. 

. Hlow long were you in Skagway ? 

. Oh, I was there about, there several days. 

. Nearly a week? 

. About a week, I guess. 

. How long were you in Juneau? 

. Three or four days. [228] 

. And then you went over to Anchorage? 

. Yes, sir. 

How long were you in Anchorage before you 
went to work? 

. | was there four or five days. 

And then where did you go to work? 

The Anchorage coal mines. 

. At what? 

At the Anchorage coal mines. 

How long did you work there? 

. I worked there until ‘about the last days of 
November. 

Q. What time did you go to work? 

A. I went to work some time in August, the first 
of August, I guess. 

Q. You worked from the first of August? 

A. About. It might be the tenth, ninth or tenth 
of August the time I went to work. I don’t know 
exactly to a day or two days. 
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Q. About the ninth or tenth of August? 

A. Yes, sit 

Q. Up to what time in November? 

A. Up to the last days of November. 

Q. You think it was past Thanksgiving time or 
before? 

A. Last days of November when the mines shut 
down. 
‘ Q. Then, where did you work the rest of the 
year? 

A. I came down here to Ketchikan and I went 
to Hyder and stayed there for about two weeks. 

Q. What time did you get back to Hyder? 

A. Oh, I got back about, around the 20th of De- 
cember. 

Q. Just before Christmas? [229] 

A. Yes, sir. 

Q. Just before Christmas. 

A. Yes; I got back to Hyder earlier than that. 
IT come direct that time. J was only here one night. 

Q. How long did you rest over in Hyder? 

A. I didn’t work there at all. 

Q. You didn’t work there at all? =A. No, sir. 

Q. So during the year 1921, the three places 
you worked were at the Premier mine, then on the 
road at Hyder and then up at the coal mines, some 
place near Anchorage, is that correct, Mr. McIiugh ? 

KR. Ves, sir. 

Q. Did you earn over a thousand dollars that 
year? AY Wes, fF 5 2 did: 

Q. Did you make an income tax report? 
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Mr. WICKERSHAM.—We object, may it please 
the Court. This is immaterial and irrelevant. 

A. There was no— 

Mr. WICKERSHAM. (interrupting.) Wait a 
moment. That has nothing to do with this case. 

The COURT.—Well, he is testing him as to 
whether he made out an income tax return. He 
may answer. 

Mr. WICKERSHAM.—That includes part of 
the testimony we were trying to get in. I wanted 
to ask him how much money he had been sending 
his mother and the Court wouldn’t allow it. 

The COURT.—Which ? 

Judge WICKERSHAM.—What he expended 
in supporting his family. 

The COURT.—Then you can explain it in that 
way. [230] 

Mr, ROBERTSON.—AI right. I withdraw the 
question. 

Q. Now, Barney, what work did you do during 
1920, from January 1, 1920, to December 31, 1920 
the preceding year—the year just before the one 
you have just told us about? 

A. I worked on the road out from Juneau in the 
winter time. 

Q. What time did you go to work for the Alaska 
Road Commission ? 

A. I went to work there sometime in December. 
I know I was there at Christmas time anyway, and 
1 worked there till some time in the middle of March 
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IT came down to Ketchikan to go out to Hyder in the 
spring of 1920. 

Q. Then you worked continuously starting some- 
time in December, 1919, down to March, 1920, for 
the Road Commission. A; Yessir: 

Q. Out of Juneau? A. Yes, sif. 

Q. What page did you get there? 

A. Four dollars and board, 

Q. Whereabouts were you working? 

A. We were working out at that rock cut, if you 
have ever been out there. 

Q. Whereabouts ? 

A. Way out as vou go towards the glacier. I was 
out past that eannery—two canneries belonging to— 
oh, I forget. 

Q. You were out to the Auk Ban cannery? 

A. This side of the first cannery. There was a 
rock cut there. 

@. On this side of the Jake? 

A. This side of the cannery. 

Q. Between the lake and the cannery ? 

A. About this distance from here to the Stedman 
Hotel from the [231] first cannery where we 
worked. 

Q. Where did you go to work after you left 
there? A. At Hyder. 

Q. Now, then, when you were out on the road, for 
the Road Commission, did you work every day? 

A. Every day; yes, sir. 

Q. Then you came into town and laid off? 

Be Mees, iT 
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Q. You are sure of that? A. Yes, sir. 

Q. And you put in every day? As Yies, air: 

Q. Sundays included ? Ay Ses, isin 

Q. Now, when you came down to Hyder, how 
long did you rest before you went to work? 

A. I was in Hyder about eight days. 

Q. How long did you rest in Juneau before you 
eame down to Hyder? A. About a week. 

Q. Then you came from Juneau down to Ketchi- 
kan ? A. Yes) sit: 

Q. How long did you rest here? 

A. I must have been here about two weeks. 

Q. About two weeks. 

A. Might be a few days more. 

Q. A little over two weeks? A. Just about. 

Q. Well, I mean about two weeks or so? 

A. Probably so. [282] 

Q. Well, then you went over to Hyder. How 
long did you rest before you went to work there? 

A. Eight days. 

Q. Well, altogether, you were idle about a month; 
isMiiat at? A. Just about. 

Q. You went to work down in Hyder sometime 
in April; is that correct? Hy, NEG, Site. 

(). How long did you work there then? 

A. I worked from there— I went to work at the 
Premier Mine and I worked from that time on, until 
the eleventh of May next year, 1920, or 1921. 

Q. Is that when you did part of the plumbing in 
the superintendent’s house? A. Yes, sir. 
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Q. Now, then, Barney, vou remember making out 
this complaint in this case? ®. ¥@sy sit. 

Q. Where was it you signed the complaint? 
Where were you when you signed the complaint? 

A. Ketchikan. 

Q. Whereabouts in Ketchikan ? 

A. I don’t really know. I can’t say as to that. 

Q. Don’t you remember where you were in 
Ketchikan when you signed the complaint, what 
building? A. I wag up in jail, this federal jail. 

@. You were in jail? A. Yes, sir. 

Q. Now, Barney, did you get on a spree shortly 
after you came [233] out of the hospital? 

yoeely OeSinr. 

Q. You weren’t on a spree for some time shortly 
after you got out of the hospital? A. Wo, sir 

Q. You are sure of that? A. I’m positive. 

Q. You don’t drink ? A. Onee in a while. 

Q. You don’t drink except very infrequently ? 

ma. Wo, sir. 

Q. And you are not accustomed to going on 
sprees ? A. No, sir. 

Q. How did you happen to be in Jail that time? 

A. I was found guilty of bootlegging. 

Q. Found guilty of bootlegging. 

A. Or, in other words, for having beer in my 
possession. 

Q. But you don’t drink yourself except very in- 
frequently ? 

A, Why, yes, I take a drink once in a while. 

Q. You do take a drink once in a while? 
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A. Wes) sit. 

Q. Well, do yon mean that you don’t get on a 
spree frequently ? 

A. IT haven’t in eighteen months, anyhow. I 
haven’t in pretty near, not quite pretty near two 
years. 

Q. You are sure you didn’t just shortly after you 
got out of the hospital? 

A. No, sir; because I had no money. 

Q. Because you had no money. 

i. ‘Tomo onarspnee: 

Q. That was the thing that kept you from it—a 
lack of funds? [234] A. I had no funds. 

Q. I see. I think you told us this morning that 
it was pretty hard work climbing around in this 
town, with so many steps about the town. 

A. I don’t know that I answered any question 
hke that this morning. 

Q. Well, it’s pretty hard work for you to go up 
and down steps here? 

A. It is harder for me to go up or down, than it 
is to come up; that is, it affects me more. I can 
make it up easier, but I don’t say that I can travel 
a flight of stairs that is so awfully high. It is 
really more easier and more comfortable for me to 
go up a stairway than to come down with the way 
my foot is—the way it affects me. 

@. You don’t find it very difficult, then, to come 
up steps, as a matter of fact? A. Well, yes. 

Q. Or to go down either? 

A. It affects me to go down, 
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Q. It affects vou to go down. 

A. It affects my left foot. T haven’t got the use 
of my foot that I ought to have. JI have got to use 
my foot sideways. 

Q. You walk down sideways? A. Wes; sit. 

Q. Well, now, do you know a man by the name of 
Mons Halsor? A. Halsor? 

Q. Yes. 

A. I might know the man. There’s a man in this 
town, I know, that I don’t know the name. [235] 

Q. Don’t you remember a man by the name of 
Mons? 

A. No, sir; I might know the man, but I never 
heard that name before. 

Q. Don’t you know that man sitting back next to 
the window, the open window (pointing) ? 

A. I know that man, but I never did know his 
name. I never heard his name mentioned. 

Mr. ROBERTSON.—(To man in courtroom.) 
There, stand up. 

Q. You say you didn’t know his name? 

A. The only name I heard is Ole, but his last 
name I don’t know. 

Q. Well, Barney, let it go at that. You go out to 
Ole’s house quite frequently ? AX. WWell> no} Gin. 

Q. Well, you used to? A. No, sir. 

Q. Didn’t you, when you first got out of the hos- 
pital, didn’t you go out to Ole’s house or cabin quite 
a bit? A. No, sir; never been to his house. 

Q. Never been there? A. Women 

Q. Never have? &. Woy, sir: 
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@. You do know where he lives? A. I do not. 

Q. Did you know where he hved when you got 
out of the hospital ? A. No, sir. 

Q@. Have you ever known where he lived? 

A. Ni, sir; I can’t say that Do.” [236] 

Q. Whereabouts was it you lived ? 

A. I live at the present time up on Mahoney 
Heights. 

@. Where is that—across the creek? 

A. As you go out towards the New England Fish 
Company; it’s to the left of the road as you go out 
to the fish company. 

Q. As you go down towards the New England 
Fish Company’s plant, it’s that place that branches 
off up to the left? Bho SS su Sillte 

Q. A little distance this side of the New England 
Fish Company’s place? 

A. Yes; there is a street that goes up there on the 
hill. I live in one of those houses, 

Q. And you deal down at Sparhawk’s for your 
groceries ? uw. No sir 

Q. What place do you deal? 

A. I don’t deal in any store in Newtown. 

@. You go down there, don’t you? 

A. I have gone down there off and on, after 
supper, on different occasions. I go down to see a 
friend that lives down there by the name of William 
iB 


Q. You go down there to see Mr. B——. 
A. Yes, sir; and very often he goes up to my 
house, 
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Q. How frequently do you go down to Newtown? 

A. Oh, maybe every night after supper. 

Q. Every night after supper? 

A. Or, I might go down there in the middle of 
the day, sometimes. 

Q. Do you go down as much as twice a day? 
[ 287 ] 

A. No, sir; I seareely ever go down there more 
than once. Well, yes; I have gone down there some 
days more than once. 

Q. And you went to work on March eighth, un- 
loading coal on the *‘Latouche’’? A. Yiesmisir. 

Q. And vou worked from then on until midnight? 

A. Yes, sir; I worked till twelve. 

Q. And you got along all right in your work, did 
you, Barney ? 

A. Nobody ever said nothing to me. 

Q. Well, did you find considerable difficulty in 
catching on to the work? A, No, sir, 

Q. You didn’t? mre ING, sit. 

Q. You worked, after you got through at twelve 
o’clock, you got your lunch and went back again at 
one o’clock ? A. Yes; I went back to work at one. 

Q. That would be one o’clock in the morning, 
early in the morning of March ninth, would it not? 

A. Yes, sir. 

Q. It was shortly after that, I understood you to 
say, that you hurt your foot? Ae Yes; sit. 

Q. How many men were shoveling coal into the 
bucket with you? A. Two men besides myself. 
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Q. Two men besides yourself. Was it that two 
from seven o’clock to twelve o’clock ? 

de Wis, Sir. 

Q. Was that the two from one o’clock on until 
the time you got hurt? [238] A. Yes, sif. 

Q. And about how long did it take the three of 
you to load a bucket of coal? 

A. Oh, probably five or six minutes. I don’t 
really know. I didn’t have no wateh and I never 
timed how long it took me, 

Q. Is that about what you estimate—about five 
or six minutes—to load up one bucket, or tub of 
coal, I mean? A. Yes. 

@. And between seven and twelve o’clock, when 
you first went down at seven o’clock, Barney, do 
you recall all the men that were working down in the 
hold at that time? 

A. There was eight men down in the hold at seven 
o’clock in the evening, as I went down. I made 
nine as I got there. 

Q. Where was Mr. Pauzi, the longshore boss? 

A. Mr. Pauzi, he was on the doek. 

Q. He was on the dock? 

A. I met him on the gang-plank. You see, he 
hired me about three o’clock in the afternoon, three 
or four. He hired me about four hours previous 
to the time I went to work. He asked me to be back 
at seven because there were men at work then and 
they would go to supper at six o’clock and then go 
off shift and he hired me to go on at seven. 
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Q. You made arrangements about what pay you 
were going to get? 

A. I never asked him about the pay. 

( Q. He told you you were going to get paid, didn’t 
he? A, Yessir. 

Q. Did he tell you how much? [239] 

A. He hired another man—there was some man 
he hired just before me. He hired all the men, and 
I overheard one of them ask him how much they 
paid an hour on board the boat and he said six bits. 

Q. And you understood that you were going to 
eet six bits an hour; is that correct? A. Yes, sil. 

Q. Now, of these other eight men, which one of 
those was boss over you? A. None of them. 

Q. None of those men was boss over you at all? 

®. No, sir. 

Q. And you were all simply working together, is 
that it? 20, sit 10. 

Q. Well, three of you. There were three tubs and 
three men on each tub, is that it? ie Yes, -etr. 

Q. There was none of the men who was boss down 
there? 

A. There was nobody from any of the other 
buckets tormented us and no one never tormented 
the rest of them. 

@. You went down and picked out your tub and 
went to work at seven o’clock ? 

®. No, str; I did not. 

Q. What did you do? 

A. I went down to the tub that there was two 
men working on. 
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Q. You went down to the tub that there were two 
men working on. 

A. Yes, sir; and I could see a shovel laying there. 
That was [240] the first thing I asked about as 
IT got down aboard the boat. I knew what we were 
to do, what I was hired for. I was looking for this 
shovel and it was laying right alongside, close to 
the bucket that these two men were shoveling coal 
into, so I picks it up and I began to figure that that 
was the bueket I was supposed to work with, where 
these two men were working. 

@. Was that correct ? 

A. Yes; that was the place I went to work. 

Q. And you fell to work immediately, didn’t you? 

A. I went to work right there. 

‘ Q. And you didn’t stop to make any examination 
of the tub, did you? a NO, SIP, 

Q. You didn’t make any examination of the tub 
at all? Ay NO Msi 

Q. You just went right to work? A. Yessir. 

Q. You worked with the tub from that time on 
until twelve o’clock at midnight? A. Yes, sir. 

Q. I see. And during that time, about how many 
tons of coal did you, you and your two men that 
were helping you—and, of course, you were also 
helping them—how many tons of coal do you sup- 
pose you three men got out during that time? 

A. I ean’t tell you. 

Q. Do you think that during that time you filled 
up the tubs at about the rate of a tub every five or 
six minutes, something like that? [241] 
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A. Well, I suppose it would take between ten and 
fifteen minutes to make the trip. Of eourse, if we 
loaded the bucket in five or six minutes, it would 
possibly take that much or longer to make the trip 
up to the hopper and back. 

Q. What would you do while the tub was being 
‘hoisted up the hopper and before it was returned 
to you? A. Hither stand up or sit down, 

Q. During that time you just simplv stood and 
waited until your tub got back? A. Wes, sir 

Q. That is you worked on a particular tub that 
was your tub to work on, and you kept working on 
it? Ae Y Gs, sir. 

Q. Now, then, whereabouts were you working 
before you went off shift to go to supper at twelve 
o’clock—what part of the boat, I mean to say? 
Were you working amidships? A. Wessits 

Q. You were working right in the center? 

A. I was in the center, on the starboard side, 
‘opposite from the dock. The boat was heading up 
that way (indicating). 

Q. The boat was headed down the channel? 

A. In facet, the winchman was facing towards the 
channel and I was working at his right hand. 

Q. When you went back after one o’clock, did 
‘vou go to the same place? A. Vessasit® 

Q. When you laid off to go and get your supper, 
where did you leave your tub? 

A. Our tub was loaded with coal. [242] 

Q. Your tub was loaded with coal? 

A. Before we went to supper; yes. 
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Q. Then, when you got— 

A. (Interrupting.) It just happened that way. 
One of the other buckets was hoisting at the time. 

@. When you got back, what didyou first do— 
send that tub up then? A. Nesp Sit: 

@. And you hitched the hook on the eve that 
sticks up above the bail, did you not? 

A. “hap, sit. 

Q. And in getting the loaded tub out, Barney, 
would they pull the tub out with the tackle, or would 
you men take the loaded tub and pull it out? 

A. The only thing that we did to it was to hook 
the hook on. 

Q. The only thing that you did was to hook the 
hook on, and then the winchman would operate the 
tackle and pull the tub out, is that correct ? 

A. Oh, he hoisted it right up. It would skid 
along the floor you see, for a few feet and finally it 
would raise right up. 

Q. And when it was pulled out that way was the 
bail lying over this way; that is, the handle, this 
iron part here (indicating), was up here. Is that 
it? . 

A. The bail stood directly up at all times while I 
was working there. It was never lowered toward 
the floor of the deck. 

Q. Even when they were pulling on it, it stood 
right there? 

A. Well, -it might move a few inches over from 
perpendicular, up and down with the force of the 
pulling. [243] 


=~! 
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Q. But otherwise it stayed right there? 

A. Yes, Sir. 

Q. Now, the bail, you could put the bail either 
way, either over this way (indicating) or over that 
way, towards the Itp, couldn’t you? 

A. That 1 couldn’t answer. 

Q. You don't remember that you could take the 
bail and put it that way or this way? 

AAN 0, sit, 1 don’t. know. 

Q. You don’t know whether they could pull it 
over toward the lip or not? iw No, sir 

Q. You know they could pull it over this way 
(showing) ? 

A. I didn’t know at that time, not before it 
dropped and hit me on the foot, as I never worked 
with one before. JI never worked aboard — ship, 
so I never shoveled coal into a coal bucket, 

Q. You never shoveled coal into a coal bucket? 

A. No, sit 

Q. And you didn’t look at the tub at all? 

A. No, sir; I never examined it. 

Q. Didn’t make any examination ? em Wo, sir: 

Q. And didn’t ask the men about the tub? 

A. No, sir; nobody ever told me anything about 
libs 

Q. Didn’t say anything about it? A. No, sir. 

Q. Just simply went to work and commenced to 
shovel coal? A. Yes, sir. 

Q. Now, then, when vou got hurt, Barney, you 
had your left [244+] hand, I understood you to 
say, right on the back rim of the tub, is that correct? 
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A. Yes, sit’. 

Q. And where were you standing? 

A. I was standing at the back, pulling. 

Q. You were standing back down in here (indi- 
cating) some place, is that it? ae “Yes. 

Q. And you were pulling on the tub? 

Ae Yes, sir. 

Q. Where was the Indian boy and that other 
white man? 

A. There was one on each side of me. 

Q. One of them on either side of you? 

A. Uh-huh; on the sides. 

Q. You didn’t have your right hand pulling on 
the tub? A. No, sir; I had my left hand. 

Q. Just pulling with one hand? A. Uh-huh. 

Q. Do you know whether the other two men were 
standing close to the back, or were they standing 
up that way alongside of the tub? 

A. They must have been on this side; yet I don’t 
know. The only thing I can tell you is that there 
was one on each side of me. 

Q. Barney, how did you happen to get your hand 
out of the way of the bail when it fell? 

A. The bail hit me right here (showing). 

Q. The bail hit you right there close to the shoul- 
‘der ? A. Close to the shoulder. [245] 

Q. Before it hit your foot? 

A. Yes, sir; it skinned me right there (pointing). 

@. Took the skin off? 

A. The skin was off for two weeks. 
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Q. Then you were leaning with your left arm 
clear over on to the tub, weren’t you? 

A. I had hold of the rim of the bueket. 

Q. I see. 

A. Pulling on it. That’s all I know. 

Q. That’s all you know—that you were leaning 
over on it. Were you leaning on it—did you have 
your hand outstretched this way (illustrating) ? 

A. No; I wasn’t leaning on it; I was pulling on 
ie 

Q. I mean, were you pulling with your arm out- 
stretched or were you up close, leaning your shoul- 
der on it at the time? 

A. I might have been turning it. We turned the 
bucket as we pulled it in order to get it at the 
proper place and the proper position, and I believe 
at the time that I was turning it—trying to pull it 
in that direction. 

Q. You were turning it at that time? 

A. I might have been. 

Q. You are not sure about that? iy BNO, sir. 

Q. And you didn’t look the tub over at all, make 
any examination of it before that time, did you? 

A. No, sir; I never looked at it. 

Q. And you don’t know what was attached to the 
tub whatever, do you? [246] 

A. I never saw nothing attached to it, only the 
bail. 

Q. Did you examine the tub to see what it was 
like? Ay Moyet. 

Q. You didn’t? A. Never did. 
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Q. You knew the handle was on the tub? 

A. I saw the bail. 

Q. That’s all vou know about the tub itself, is 
that correct? 

m®. That's all I knowtabout 11: wor 

Q. You knew it had wheels, didn’t you? 

A. Yes. 

Q. How did you see this wheel down here (point- 
ing), on the back? . 

A. The wheel on the back extends past the bucket 
for about, probably, a half an inch. It was there 
so that it could be easily seen. 

Q. This wheel on the back extended out about a 
half an inch and you could see it very easily down 
close to the floor? 

A. Yes, sir; you could. You could easily, more 
easily, I think, than those at the front. 

Q. Do you think it was more than a half an inch 
that it stuck out? 

A. Might be two inches for all I know. It seemed 
to extend out across the bucket. 

Q. You think it stuck out a little bit? 

A. Yes; it seemed that way. 

Q. How far did the wheels on the front stick 
out? A. That I don’t know. 

@. You saw the two wheels on the front? [247] 

A. These rollers that was underneath, they must 
have extended probably four inches high. I don’t 
know, to really say, that they extended out, but at a 
distance away you can see the roller at the back; 
you can see it pretty easily. 
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Q. You ean see it pretty easily from a distance? 
A. Yes; from a distance you ean see it easily. 
Q. Barney, you know Alice McNutt 2 
A. Yes, sir; I know something about her. 
Q. Pardon me? 
A. I know something about her. 
Q. Is Alice McNutt a friend of yours? 
A. Personal enemy of mine. 
Q. Personal enemy of yours? 
A. Always has been. 
Q. Always has been. A. Yes. 
Q. Didn’t she live down near your place? 
A. She lived about the next house. 
Q. She lived in the next house? 
A. Last summer for a while. 
Q. And she never came. over to your house, did 
e? A. About once or twice, 
Q. About once or twice? A. Yes, sir. 
Q. And you went over there once or twice? 
A. I have been up in her house once. 
Q. During last summer? A. Yes, 81%. 
Q. Now, Barney, I want to ask you if during 
those oceasions [248] you didn’t tell Alice Me- 
Nutt that it was difficult to always keep limping in 
walking about town because ‘‘my,’’ meaning your, 
‘‘foot is as good as anyone’s’’? 
A. Never told her nothing of the kind, 
Q. Never made any such statement as that to 
Alice MeNutt ? A. No, sir. 
Q. And didn’t you also tell her, some time about 
May 16, 1922. that vou had been or were preparing 
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to go out to some camp to work but you changed 
your mind about it and that while you were able to 
work, vou were going to get wages from the com- 
pany; that is, the Alaska Steamship Company, all 
summer, and that you could sell liquor on the side, 
intoxicating liquor on the side because you could 
keep up the limping and the Chief of Police and 
the authorities would have pity on vou and in that 
way you could get by? Didn’t you make such a 
statement as that to Alice McNutt? A” ND, sem. 

Q. You never told her anything of that kind at 
all? A. Never said anything of the kind. 

Q. Didn’t you, also, on or about the same time, 
Mr. McHugh, tell Mons Halsor, the man that you 
eall Ole, the man that stood up back in the court- 
room a few minutes ago, didn’t vou also tell him the 
same thing, that your foot was all right, but that 
you were going to keep on limping because by doing 
that you could get some money out of the steamship 


company ? A. No, sir; that man accused me— 
Mr. ROBERTSON.—(Interrupting.) Now wait— 
[249] 


The COURT.—Answer that yes or no. 

A. No, sir; I never told him. 

Q. Never told him that. How many times have 
you been to Dr. Mustards office, Barney ? 

A. I have been about on an average, about once 
in two weeks. 

@. You have been there about once every two 
weeks. Have you also talked with Doctor Mustard 
about the case? AsiN omer. 
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Q. Never talked to him about the case at all? 

A. Talked to him about my foot. 

Q. Just talked to him about your foot? 

A. I always told him where it hurted, how much 
it hurted and so on and so forth. 

Q. Didn’t you mention the ease to him? 

iw. No, six 

Q. You didn’t make any mention to him about the 
case? A. No, sir; never. 

Q. Now, Barney, I understood you to say that 
you were working there at the rate of 75 cents an 
hour? A. Yes, sir. 

Q. Seventy-five cents an hour? 

A. That is what I overheard the longshore boss 
tell another longshoreman, another man that was 
hired there on the evening of March the eighth. 

Q. You did have the right to quit whenever you 
wanted to? 

A. A man has got the privilege of quitting when- 
ever he wants to in any work. 

Q. And you could quit any time you wanted to 
on that job, eould vou not? [250] 

A. I suppose so, the same as any other work. 

Mr. ROBERTSON.—That’s all. 

Mr. WICKERSHAM.—That’s all. 

(Whereupon a short recess was taken.) 

Mr. WICKERSHAM.—Mary it please the Court, 
I offer in evidence the expectation table, showing 
the life expectancy of men at certain ages. It may 
be admitted by the counsel on the other side. 

Mr. ROBERTSON.—Now, we object to that as 
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being incompetent, irrelevant and immaterial in this 
case. No death has oceurred and there is no testi- 
mony indicating that the plaintiff’s life will be 
shortened or anything else, by reason of the acei- 
dent. It’s absolutely incompetent, irrelevant and 
immaterial, 

The COURT.—The purpose of counsel is to show 
the prospective. 

Mr. WICKERSHAM.—Injury and damages. 

The COURT.—Prospective damages during his 
natural, hie. 

Mr. ROBERTSON. What have.you there? 

Mr. WICKERSHAM.—The blue-book of the 
Equitable Life. 

Mr. ZIEGLER.—If the Court please, the further 
objection is that there is no testimony showing, or 
indieating that this injury is of a permanent nature 
or that the expectancy of life enters into it in any 
manner. 

The COURT.—On that question, I’ll hear from 
you. 

Mr. WICKERSHAM.—Well, if the Court please, 
I’ll just let that matter stand for the moment. I 
want to offer some other testimony and there will 
be a motion and the Court can take the whole matter 
Wp urvens [251 | 

Mr. WICKERSHAM.—TI desire to offer in evi- 
dence the original answer in this ease and the 
amended answer in this case and the affidavit made 
by Mr. Robertson upon which the amended answer 
was filed. 
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The COURT.—What is the purpose of that? 

Mr, WICKERSHAM.—The purpose is to show 
their change of attitude on the matter of the cus- 
tomary manner of the management of this tub, and 
so forth. 

The COURT.—Any objection? 

Mr. ROBERTSON.—It seems to me that it is 
immaterial. I don’t see— 

The COURT.—I don’t see the materiality of it. 
Objection sustained. 

Mr. WICKERSHAM.—Well, aren’t the pleadings 
always in evidence, may it please the Court? 

The COURT.—The pleadings are always before 
the Court, but I don’t see how it is material 
change. 

Mr. WICKERSHAM.—Well, they make one 
statement at a certain and then they come in subse- 
quently and change it. I don’t like to make it 
stronger than that before the jury, but that is the 
situation. 

The COURT.—Well, you may make the offer and 
I'll hear you on the argument. 

Mr. WICKERSHAM.—Then I offer to intro- 
duce the original answer in this case, the amended 
answer of the defendant and the affidavit of Mr. 
Robertson upon which the amended answer was 
allowed to be introduced. 

Mr. ROBERTSON.—We make the objection to 
that that it is immaterial. [252] 

The COURT.—You rest, then? 

Mr. WICKERSHAM.—So far as our evidence 


any 
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is concerned. With the exception of passing upon 
these matters, we rest. 

The COURT.—AN right, the Jury may be excused 
for a short time. 

(Whereupon the jury retired.) 

The COURT.—L’ll hear you on the first question 
as to whether there is any evidence tending to show 
the permanency of the injury. 

Mr. WICKERSHAM.—Well, Doctor Mustard 
swore that, I think, quite positively. — 

The COURT.—He did not, as I understood his 
testimony. He swore that he couldn’t tell whether 
it would be permanent or whether it would heal. 

Mr. WICKERSHAM.—No; he swore that the 
bone would always remain there, just as it is. That 
is what he swore to, but he said that he couldn’t 
tell how, in the course of time, the presence of that 
bone might affect it; that it might, through use, 
cease to hurt him, but he couldn’t tell about that; 
but the bone, he said, was permanent, because I asked 
him about that especially. 

The COURT.—This testimony goes not to the 
injury to the bone, but it goes to his earning ca- 
pacity, and there is no testimony here showing that 
his earning capacity has been permanently im- 
paired, or showing that the deprivation of his earn- 
ing capacity will be permanent. This excrescence 
or growth may be permanent, but that does not 
necessarily destroy his earning capacity in the fu- 
ture. He said that he could not tell whether it 
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would or not; that it may beeome so that it will 
not hurt him or not interfere. [253] 

Mr. WICKERSHAM.—It might. 

The COURT.—And I don’t see how the testi- 
mony is mMaterfal. It is a matter that the jury 
ean take into consideration. They would first have 
to determine from that that his earning capacity 
was destroyed for all his future life. There is 
nothing in the testimony showing that or his ex- 
peetancy. 

Mr. WICKERSHAM.—The purpose of offering 
the testimony, may it please the Court, was to 
show that this man would live a certain length of 
time ordinarily after this time. 

The COURT.—Yes. 

Mr. WICKERSHAM.—That’s all I offer it for. 

The COURT.—That is, for the purpose of show- 
ing his earning capacity ? 

Mr. WICKERSHAM.—Not at all. 

The COURT.—Then, what is the purpose of it. 

Mr. WICKERSHAM.—The purpose of it is to 
show that ordinarily he will continue to live for 
many vears. 

The COURT.—Yes. 

Mr. WICKERSHAM.—Then the evidence we 
have introduced shows that the injury to the foot 
is permanent and that in those years he will have 
that permanent injury on his foot. Now the 
doctor did say that he could not say positively 
that he might recover at some time in the future. 

The COURT.—I sustain the objection. 
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Mr. WICKERSHAM.—We take an exception. 
Now, with respect to the pleadings, of course, the 
authorities are all one way—that the pleadings 
may be offered. [254] 
hey hy % % % ¥ ¥ * ¥* 

The COURT.—I don’t think it could be brought 
in in the way of impeachment. Of course, all the 
pleadings in the case are a part of the record in 
the ease and under certain circumstances they may 
be introduced in evidence, and they may be read 
to the jury and the pleadings may be read by the 
eounsel and commented upon, without being intro- 
dueed in evidence. 

Mr. WICKERSHAM.—That’s all I desire to do, 
may it please the Court. 

The COURT.—You may introduce the original 
complaint, if you so desire. 

Mr. WICKERSHAM.—The original answer you 
mean. 

The COURT.—The original answer, if you so 
desire, in evidence, but the other answer is a part 
of the record in the case and may be read, may be 
commented upon with reference to the original 
answer. 

Mr. WICKERSHAM.—Then will it be admitted ? 

The COURT.—It will be admitted—the original 
answer. 

Mr. WICKERSHAM.—And we will be permit- 
ted to use the other answer and comment upon it? 

The COURT.—Certainly. 

Mr. ROBERTSON.—Then I understand, if the 
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Court please, that the plaintiff will also be bound 
by that original answer. They have made that a 
part of their case in chief and necessarily they 
will be bound by it. 

Mr. WICKERSHAM.—We have stated to the 
Court why we offer it. 

% ¥ * % % % % % % 

Mr. ROBERTSON.—We take an exception to 
gat. [255] 

The COURT.—TI believe I’ll reverse that ruling, 
strike out the amended answer and deny the motion. 
Mr. WICKERSHAM.—We take an exception. 

The COURT.—It may be introduced in rebuttal. 

Whereupon the plaintiff rested. 

Mr. ROBERTSON.—The defendant at this time 
moves the Court that a judgment of nonsuit be 
entered in favor of the defendant and against the 
plaintiff. 

The COURT.—Is that all your motion? What 
are your grounds? 

Mr. ROBERTSON.—If the Court wishes to hear 
me? 

The COURT.—I’ll hear you. 

Mr. ROBERTSON.—Our point is simply this, 
that the plaintiff has entirely failed to bear out or 
support the burden of proof as thrown upon it in 
such cases as this. In the first place there has been 
- no negligence shown, we contend, on behalf of the 
defendant; there is no negligence brought home to 
the defendant in the case in any manner whatso- 
ever; that while it is true there was someone, L 
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don’t recall which witness testified at one time that 
he spoke to someone at some time, he also stated 
he did not know who it was and he did not state 
who it was. That first gentleman, Mr. Young, who 
testified about the bucket on the afternoon of the 
day before, said that he himself had kicked about 
that as much as anybody, but he gave no testimony 
that any notice was brought home to the steamship 
company. 

Now, if the Court please, assuming that we are 
mistaken on that point, the point is simply this: 
that the negligence, if any, arose in this case out 
of the lack of ordinary and [256] reasonable care 
by the plaintiff himself. The evidence discloses 
by the witness Soderberg that whatever defect was 
in the bucket could have been easily seen and that 
is certainly corroborated by the witness Young; that 
if there was any defect, it was easily seen; also by 
the witness Gillis, but the witness Soderberg testi- 
fied directly that the defect was plainly visible and 
discernible. 

Now, so far as any question in this case is con- 
cerned about the place in which they were working 
being a safe place to work, there is no evidence of 
that whatsoever. The evidence from the witness- 
stand, so far as my recollection serves me, is, on 
the contrary, that it was a well-lighted place. The 
first witness on the stand testified as to the glare of — 
the lights. Plaintiff himself testified that he could 
see; that he could even see the wheel; he could 
easily see the wheel at the rear of the tub down 
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near the floor. He also testified that his eyesight 
was good. Now, he also testified that he has had 
a good deal of experience in various capacities, 
not simply as a common laborer, but in work of a 
higher type than common labor. Now it is true 
that he claims that in this kind of work, unloading 
coal, that was his first experience, but after all he 
had worked, as he said himself, five hours and 
going on the sixth hour, according to his own testi- 
mony, before the accident occurred. Now, then, 
he said that he had handled plumbing tools, pipes 
and things of that kind. He gave us a long descrip- 
tion, on direct examination of the piping that he 
put in, as I understand, up at the Kennecott mine, 
or some other place. Therefore, it was incumbent 
on [257] him, as a matter of fact, when he went 
into that place, to examine the tools with which he 
was to work and to discover any patent defects, 
and it was very aparent to the other witnesses that 
this was a patent defect, and then he comes on the 
witness-stand and admits that he made no effort 
whatsoever himself to make a discovery as to 
whether there was anything wrong with the tub. 
Furthermore, the tub itself was used over a long 
period of time without any injury or harm, and 
at night, when he went on, one of the men working 
with him said that he had noticed that the first tub 
there happened to spill and yet this man even after 
that continued to work with it and he doesn't claim 
that he made any protest to anyone about the tub, 
and we believe that the law, when applied to those 
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(Testimony of O. W. Pollow.) 
facts, fits in squarely on the proposition that he 
has failed to use the ordinary care and the reason- 
able care required of him as a workman and that 
at this time he is not entitled to have the case go 
to the juty. 

(Whereupon, after argument, motion for non- 
suit was denied.) 

Mr. ROBERTSON.—We take an exception, to 
the Court’s denial of our motion of nonsuit. 

And thereupon, the jury being present in the 
box, the defendant to maintain the issue on -its 
part, introduced the following evidence, to wit: 


Testimony of O. W. Pollow, for Defendant. 


O. W. POLLOW, called as a witness on behalf 
of the defendant, having been first duly sworn to 
tell the truth, the whole truth and nothing but the 
truth, testified as follows: 


Direct Examination. 
(By Mr. ROBERTSON.) 
. Will you please state your name? [258] 
. O. W. Pollow. 
How old are you? A. Forty-three, 
What is your business or occupation ? 
. Master mariner. 
. How long have you been a master mariner? 
. About fifteen years. 
. In what waters? A. Why— 
. (Interrupting.) Whereabouts? What is the 
scope of your master mariner’s papers? 
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(Testintony of 0. W. Pollow.) 

A. Thirteen years on Puget Sound and two vears 
in Alaskan waters. No, sir; put in more than that. 
I'll take that back. 

Q. How many years altogether? 

A. I have had about three years in Alaskan 
waters. 

Q. About three years in Alaskan waters? 

Ae Yessir, 

Q. How many years altogether have you been 
a master mariner? A. About fifteen years. 

Q. How many years altogether following the 
sea? A. About eighteen, nineteen years. 

Q. Prior to being a master mariner, what posi- 
tion were you in? 

A. Why, I was a sailor most of the time; that is 
my experience on the water. 

Q. That is what I mean. In whose employ are 
you, Mr. Pollow? 

A. I have been, for the last ten years, in the 
employ of the Alaska Steamship Company. 

Q. Were you in its employ on March 8 or March 
O W229 [259i] A. Yes, sir. 

Q. In what capacity ? 

A. I was third mate of the steamer ‘‘Latouche.”’ 

Q. Were you in Ketchikan on March 8 and 9, 
1922, when the steamer ‘‘Latouche’’ was in port 
here? A. Yes, sir. 

Q. Are you familiar with the steamer ‘‘La- 
touche’’? A. Perfectly. 

Q. How long have you served on her? 

A. About ten months. 
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Q. About ten months? A. Yes, sir. 

Q. Altogether ? A. Altogether. 

Q. Are you familiar with the position of her 
decks and hatches and things of that kind? 

AY Yes, Sir. 

Q. I will ask you, Mr. Pollow, to look at this 
plat and state whether or not, from your knowl- 
edge of the steamer ‘‘Latouche’’ and having ex- 
amined the plat, that is a correct plat of the 
steamer ‘‘Latouche’’? 

A. This is a correct plat of the loading chart of 
the steamer ‘‘Latouche.’’ ; 

Q. Where did the plat come from? 

A. It come from the Alaska Steamship Com- 
pany. 

Q. Where did you get the plat? 

A. I got it off the steamer ‘‘ Latouche.’’ 

Mr. ROBERTSON.—Now, we would like to in- 
troduce the plat in evidence in connection with the 
witness’ testimony. We just want it for the pur- 
pose of illustration. Do you have [260] any 
objection 2 

Mr. WICKERSHAM.—No; I am not making 
any objection. JI don’t desire to waive it. 

The COURT.—You want to introduce it simply 
for the purpose of illustration? 

Mr. ROBERTSON.—That’s all; simply for the 
purpose of illustration. 

The COURT.—Just mark it for illustration. It 
is not introduced in evidence. 
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(Testimony of O. W. Pollow.) 
Q. What was the ‘‘Latouche” doing in port on 
those days? “A. Unloading cargo. 
Q. What kind of cargo? 
A. Why, coal and general merchandise, powder. 
Q. Now, from what hatch were you unloading 
coal? A. No. 2 hatch. 
Q. Will you kindly step down and show on the 
chart where the No. 2 hatch is? 
A. This is No. 2 hatch, here (indicating). 
. Designate it by the words No. 2. 
. Here (marking). 
. Now, what does this plat show ? 
. That shows the ’tween-decks. 
. What is the next one below that? 
. That shows the ’tween decks. 
What does the next one show? 
. That shows the hold. 
What does the bottom one show? 
That shows the side view. 
. That is the profile of what ship? 
Of the ‘‘Latouche.’’ [261] 
. Now, then, on what deck was it that the coal 
was being discharged from? 
A. On the ’tween-decks. 
Q. On the ’tween-decks, out of the No. 2 hatch? 
mM. Yess Pir. 
Q. Do you know how much coal was discharged 
at Ketchikan that trip? A. About 400 tons. 
Q. At what dock did the ship lay while she was 
discharging coal? 
A. The Ketchikan warehouse; Ketchikan dock. 
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Q. Ketchikan dock here, right on the Narrows? 

A. Yes, sir. 

Q. Can you recall at this time as to which way 
her bow lay, which side of the bow was alongside 
of the dock ? 

A. Laying on the port side; left-hand side to the 
dock. 

Q. Which way is it customary to land at these 
ports or port? A. That depends on the tide. 

Q. That depends on the tide? A. Yes. 

Q. Now, then, were you on shift at any time 
while the cargo of coal was being unloaded ? 

A. I was on shift when we first started to unload. 

Q. You were on shift at the beginning ? 

A. Yes, sir. 

Q. Now what are your duties as third mate? 

A. My duties on the ship, when she is in port, 
is, When she is in port and in charge of my watch, 
handling freight and taking care of the deck ma- 
chinery and freight and when she [262] under 
way, I assist in navigating the ship. 

Q. Now, when you were in port at that time, at 
what time did you go on watch? 

A. I go on watch at twelve o’clock. 

Q. Did you on that occasion, I mean? 

A. Yes, sir. 

Q@. You mean twelve o’clock noon or twelve 
o’clock midnight? A. Both. 

Q. You go on shift. 

A. I work from twelve o’clock until four twice 
a day. 
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Q. I see. A. Making eight honrs a day. 

(). Now, was that the situation on this particu- 
lar oceasion ? A. Yes, sir. 

Q@. What time did vou commence to discharge 
coal, do vou recall now? A. Not exactly. 

_Q. Iwillask you, My. Pollow, do you have with you 
the log of the steamship ‘‘Latouche’’? 

A. Yes sir’ 

Q. That you used at that time. Did you assist 
in keeping the log? A. At all times. 

Q. That is to say, when you are on shift, what, 
if anything, do you have to do with the keeping 
of the log? 

A. I have to keep the log on my watch on deck 
at all times. 

Q. Keep the log at all times. ie Yes. [203] 

Q. By turning to the log, can you refresh your 
memory as to just when you started to unload the 
cargo? 

A. Certainly. (Looking at log-book.) We ar- 
rived at Ketchikan at ten thirty A. M., March 8. 

Q. What time did you start to unload or dis- 
charge? 

A. We commenced to discharge coal at 1:15 P. M. 

Q. What day? A. March eighth. 

®. March &, 19228 A. 1g2y. 

Q. Now, do you recall, Mr. Pollow, what crew, 
if any, were working, discharging cargo that after- 
noon ? 

A. That afternoon we was using the ship’s crew 
and some longshoremen to fill out. 
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Q. You were using the ship’s crew and some 
longshoremen to fill out. A. Yes, sir. 

What, if anything, did you do in the evening? 
. At six o’clock we knocked off for supper. 

. At six o’clock you knocked off for supper. 

. Veep sir: 

When did they go back to work again? 

At seven o’clock. 

Now, then, were you on shift at that time? 
No, sir. 

When did you next go on shift again? 

. At midnight. 

. But you were on shift up to what time in 
that afternoon ? A. Four o’clock. [264] 

Q. Until four o’clock in the afternoon? 

A. Yes, sir. 

Q. Now, do you recall, during that time, Mr. 
Pollow, as to how many tubs, if any, were being 
used in discharging coal? A. ‘Miree tubs teed: 

Q. Now, are you familiar with the coal tubs that 
are used for the discharge of coal? 

A. Some; yes. 

Q. How did you gain that familiarity, will you 
please tell the jury? How did you get your famil- 
iarity with coal tubs? 

A. By working with them. 

Q. In what capacity? 

A. As mate, second mate and third mate. 

Q. How extensive has been your use of coal tubs? 

A. Well, in the two years’ experience that I 
have had, we haven’t made but one or two trips 
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without coal and we never take less than 250 tons 
and from that up to 2400 or 3,000 tons. 

Q. Have vou personally handled coal tubs? 

A. Yes, sir. 

@. What have you done with them, or have you 
had oceasion to do with them? 

A. I have acted as the man on the dump to 
dump the coal. 

Q. That is, you mean, as hopper man? 

A. Well, ves; I have relieved the hopper man 
for lunch at times. 

Q. What did you mean when you said you acted 
as the man on the dump? 

A. Well, there’s lots of times we don’t dump in 
the hopper: we dump right on the pile of coal on 
the dock; deliver the [265] coal on the dock— 
loose coal. 

Q. Now, then, do you know the general con- 
struction of the eoal tubs used by the Alaska 
Steamship Company ? A. Yes, sir. 

Q. Did you know the general construction of 
coal tubs used by it on the steamer ‘‘Latouche’’ on 
this particular occasion? A. Yes, sir. 

Q. Were you familiar, or are vou familiar with 
those tubs? A. I was perfeetly familiar. 


. Where were they being used? 
. Being used in No. 2 hatch for unloading coal. 


Q. You were perfectly familar? A. Yes, sif. 
Q. And how many were there? A. Three. 

Q. How many of them were being used? 

A& Three. 

A 
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Q. Now, then, I’ll ask you to look at this draw- 
ing here that has been used in illustration of the 
coal tub in question, Mr. Pollow. Will vou kindly 
step down here and explain to the jury wherein, if in 
anv place, that tub differs from the tubs that were 
in use on the steamer ‘‘Latouche’’ on March eight 
Or Tmintl, 1922. 

A. This (pointing) patent locking device is en- 
tively on the wrong side of the bail. 

Q. How was the patent locking device put on? 

A. It was fastened to the bail with a small struc- 
ture here to hold it in place (indicating) and it 
tripped across here on a block on the outside of the 
bail. There was a block here [266] (indicating) 
that caught the bail and kept it from going forward 
and the trip was hooked over the same block. 

Q. Do you notice anything else on that illustra- 
tion besides what you have mentioned ? 

A. Well, it had a little—it had little handholds 
here (showing). 

Q. What were those handholds made of? 

A. Round ivon, a little bit heavier than that (show- 
ing); just a nice handhold so that you could take 
hold of it and pull the tub forward, and then on 
those wires were fastened a little becket, possibly 
two feet along that hung down here to take hold of 
to drag the bucket forward with. 

Q. What do you mean by becket? 

A. I mean the small piece of line that is made 
fast there for that purpose. 

Q. A piece of rope? 
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A. The rope, yes, two-inch rope or a two and a 
half inch rope. 

Q. Do you know whether or not— What is the 
usual term aboard ship used to describe such a hne 
as you have just mentioned? What is it usually 
ealled ? A. A hand beeket. 

Q. That is called a hand becket? A. Yes. 

Q. Do you know what it is they call a grommet? 

A. A grommet? 

Q. Yes, a grommet. 

A. That is a sling; an ordinary cargo sling would 
be a grommet. Anything fastened together to make 
a complete circle would be a grommet. 

Q. Did you hear Mr. Young’s testimony about 
something that was [267] kind of like a dough- 
nut, cut out hke a little wheel on the outside? 

“A. Wes, sir. 

Q. What do you eall those things on board ship? 

A. Well, I don’t know just now what it might be, 
but that would be as near a grommet as you could 
get. 

The COURT.—Mr. Young was testifving to the 
iron on top of the bail. 

Mr. ROBERTSON.—Perhaps I may have mis- 
understood him. 

Q. There was an eye up here? Ac Wes, sit 

Q. Now, Mr. Pollow, have you drawn a rough 
plan or chart of the tubs that were in use at that 
time? 

A. I have just drawn one on a sheet of paper. 

Q. Have you got it with you? Ay Yes, sil 
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Q. Well, will vou let me see it? A. Ves, "sir. 

Q. Now, Mr. Pollow, is this drawing drawn to 
scale? A. No, sir. 

Q. Is it intended to be anything more than a 
rough— A. (Interrupting.) Just approximate. 

Q. (Continuing.) Representation ? 

A. Just a rough representation of the bucket. 

Q. Does it correctly or incorrectly depict the kind 
of coal tubs that were used on the steamer ‘‘La- 
touche”? on March eight and ninth in Ketchikan? 

A. As near as I could draw it to its exact, to the 
exact coal bucket in every way. 

Q. Without drawing it to scale? [268] 

A. Yes. 

Mr. ROBERTSON.—I am going to ask to have 
it used for the purpose of illustration. Is there 
any objection ? 

Mr. WICKERSHAM.—Yes; I object to every- 
thing. 

The COURT.—What’s that? 

Mr. ROBERTSON.—Well, he objects to every- 
thing. 

Mr. WICKERSHAM.—Well, I mean by that, 
may it please the Court, that I don’t want to be 
bound by anything. 

The COURT.—It may be received. You want to 
use it for the purpose of illustration ? 

Mr. ROBERTSON.—Yes; your Honor. 

The COURT.—It may be received for the pur- 
pose of illustration, 

Q. I will ask you to kindly step down here again 
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for a moment, and step to one side so that the jury 
ean see. What different views there have you de- 
picted of the tub? 

A. This is the bucket standing on deck, with a 
side view (showing); and this is the bucket stand- 
ing on deck with a front view (showing). 

@. What is the other? 

A. This is the bucket hanging on the cargo hook. 

Q. Well, now, if you turn it that way, what does 
it depict? 

A. That way, it shows the bucket being dragged 
from under the deck. 

Q. By what? A. By the winch or the falls. 

Q. I will ask you whether or not this shows this 
trip that you are referring to on this bucket here? 

A. Ness... [| 260] 

Q. Now, I will ask you to point that out to the 
jury, where that is shown. 

A. Here is the trip here (indicating); runs up 
here and crosses the bail right there. It is fastened 
on to the bail. There is a little block right in there 
(showing) where the hook hooks over. 

Q. Now, mark that with an A or B to indicate 
that. . 

A. This, where the hook hooks over the block, I 
have marked ‘‘trip.’’ 

@ ‘Trip’? ay Wes. 

A. Now, then, referring to this illustration, this 
chart that you are using and the one on the black- 
board, which one of them depicts a correct repre- 
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sentation of the coal tubs that were being used on 
the ‘‘Latouche’’ on that trip, on that occasion. 

A. This is nearer like the coal tub used, while this 
(indicating) is a better drawing; but this (indi- 
cating) is nearer like the shape of the bucket and 
this is nearer like the shape of the trip. 

Q. How about with reference to the position of 
the trip? 

A. Well, the trip in this position, doesn’t show 
where it is made fast, and in ease you pull this way 
on this trip, it would have a tendency to lock the 
bucket. JI don’t see how that could work at all. 

Q. Now, then, how does that trip operate? 

A. This trip, by pulling this lever this way, lifts 
that hook and lets the bail hang loose. 

Q. I see. What, if anything, was there on the 
front part of [270] the bucket, on the lip or near 
the lip? 

A. On the front part was these little hand irons 
here to take hold of. 

Q. Have you indicated those? 

A. I put ‘pull beckets’’ here (showing). I 
haven’t marked the little hand irons themselves. 

Q. Now, then, how many wheels do the buckets 
have? A. Three wheels. 

Q. Where are they located ? 

A. One on each forward corner and one on the 
middle, at the back of the bucket. 

Q. Could you see the one in the back? 

A. Well, from a side view, if you were standing 
perfectly abreast, away from the bucket a ways, you 
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could see it, but just a little over and vou couldn't 
see it unless you were on the back side of it. 

Q. What is the customary way of discharging a 
coal bueket after it is loaded, Mr Pollow? 

A. Well, it was hoisted up with a double wineh 
and it was hoisted over a hopper, as we did here, 
and the man on the hopper dumped the bucket into 
this hopper, and it was an open-bottom hopper and 
there was a car running under this hopper and that 
dumped coal in this hopper went into the car, and 
they wheeled it into the warehouse and’ dumped it. 

Q. Now, then, I understood you to say that you 
were discharging coal out of No. 2 hatch. 

A. Yes. 

Q. Whereabouts, show on the chart, if you ean, 
approximately where the coal pile was that was 
being unloaded or taken off. [271] 

A. The coal pile was on this deck, between decks, 
right across here (showing). 

Q. Where was it when you first broke, took off 
your hatch cover to break— 

A. (Interrupting.) When we first took off the 
hatch cover, the coal was all over here (indicating). 

Q. Where, if you know, did the winchman stand 
that operated the winch, with the tackle and all, that 
brought the tubs up? 

A. The winchman stood right here (indicating) 
between this mast and the edge of the hateh. In 
fact, he was right on the edge of this hatch. 

Q. Where was the boom or falls from which you 
were operating, by which this coal was brought up? 
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A. This represents the masts. The boom ran off 
from there and went up on the dock and the other 
one went over this way on this side of the ship, over 
this way (indicating). 

Q. Where, on the steamer ‘‘Latouche,’’ is the 
forward mast? A. The foremast is right here. 

Q. You went off shift at four o’clock in the after- 
noon ? A. Yes, sir. . 

Q. And then when did you go back again? 

A. At midnight. 

@. What, if anything, happened in the way of 
your work between twelve and one o’clock, as to 
whether it continued or ceased ? 

. At twelve the men quit for lunch. 

. When did they go back to work again? 

. At one o’clock. 

. Who was on shift as mate at that time? 

. | was on shift as mate. [272] 

. You were on shift as mate. oy. “Wes: 

. How many buckets were being operated at 
that time? A. Three buckets. 

Q. How many men in the hold? 

A. There were nine men in the hold. 

Q. Who were those men? I mean to say, with 
respect to what class of men were they? 

A. They were all longshoremen. 

@. They were longshoremen. Was Barney Mc- 
Hugh with them ? 

A. Well, I understood later he was. At that time 
I didn’t know. 
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Q. At that time you weren’t personally ac- 
quainted with him? 

A. I didn’t know what his name was. 

Q. Then, when you came on shift and the work 
started, Mr. Pollow, I wish you would kindly ex- 
plain to the jury just how, if at all, the place where 
the men were working was lighted. 

A. We have a cluster of lghts— 

Q. CInterrupting.) No, referring to this par- 
ticular occasion, now, 

A. We have a cluster of lights—we have eight 
sets of cluster lights about—they were in a disk 
about this large (showing) and all the way from 
five to seven and eight lights in a cluster— 

Q. (Interrupting.) Now, pardon me, what size 
globes or lamps are they? A. They were— 

Q. (Interrupting.) I mean with reference to 
eandle-power or watts? 

A. They were 40-watt globes. [273] 

Q. Forty watts. 

A. Uniform globes on all boats. 

Q. What, if anything, is on the back of the lights, 
or the cluster? 

A. There is a reflector in the back of this cluster. 

Q. Very well. 

A. Now, they were placed where the winchman 
stood; there was one cluster hanging in each hatch 
coaming, tied up slightly forward to shine down on 
this coal pile, and forward under the hatch, where 
they were working under this hatch, and there was 
one cluster of lights hanging in either wing, shining 
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on the coal pile, and then there was a light here 
(indicating). We often had a light— TI don’t re- 
member whether the light— 

Q. (Interrupting.) Never mind if you don’t 
know about it. Now what, if any stationary lights 
were there in the hold at that time? 

A. There were lights about every twelve or four- 
teen feet. J don’t know exactly how far they were 
apart, but nearly that under the deck and in each 
Wing, shining down on the deck. 

" 30: Now, what, if anything, would those lights do 
with reference to making the place where the men 
worked dark or light? 

A. They would make it very bright. You could 
see in all directions. 

Q. Now, how was the work going on down in the 
hold? I mean by that—you say there were three 
tubs down there. What, if anything, was done with 
the tubs relative to working helter-skelter or on 
some kind of plan. [274] 

A. They took the tubs out in uniform rotation 
there. They would take out one, send it up and 
send it back; take this one up and dump it and send 
it down, and then take out the third one and send it 
back in rotation and come back to this one again. 

Q. When you say this one I wish you would desig- 
nate it in some way. 

A. Well, for instance, we’d start with the one in 
the port wing first, take that up on the dock and 
dump it and bring it back and load it; then take 
the one from amidships, hoist it up on the dock and 
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dump it and bring that back and loade it, and then 
take the one from the starboard wing, hoist it up 
and dump it and bring it back and then go on over 
the same routine again. 

Q. How many tubs, Mr. Pollow, do you discharge 
in an hour? A. Oh, I should judge about thirty. 

Q. How many tubs of coal did you discharge an 
hour? mn eapout 25, 26, 27. 

Q. During the period from one o’clock on, how 
many tubs were being used for, say, the next hour? 

A. From twelve o’clock on— 

Q. (Interrupting.) I mean from one o’clock on. 
I beg your pardon. 

A. From one o’clock on, there were three tubs 
being used. 

Q. And at about what speed were they being 
operated, if you recall at this time, on that particu- 
lar occasion ? A. About the usual speed. 

Q. Now, then, Mr. Pollow, with reference to these 
tubs, do you [275] know whether or not there is 
any difference between operating the tubs, in the 
moving of the tubs, as to whether or not they are 
moved with the rear going forward or with the 
front going forward, do you know that? 

A. There is a big difference, yes, sir. 

Q. What is that difference? 

A. There is nothing to pull on if you pull it stern- 
ward. 

Q. When you say there is nothing to pull on, what 
do you mean by ‘‘nothing’’ but what? 
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A. But the,rim of the buelket; grab hold of the 
bucket or take hold of the bail and pull on it. 

Q. How could you take hold of the bail? 

A. That is very simple. Just grab hold; one man 
on each side, take hold of the bail and pull on it. 

Q. What is there for pulling it with the lip for- 
ward? 

A. With the lip forward, you have your hand 
beckets here (indicating) to pull on, 

Q. When the tubs come back down, after having 
been dumped, into the hold, what is customary with 
reference to moving them back into the hold, as to 
what manner they are moved in? ; 

A. When they are landed in the hold, one man 
unhooks the bucket and the other two men simply 
get the bucket up to the coal pile. 

Q. What direction do they move it in? 

A. The best way to move it is with the lip for- 
ward. 

. Why so? A. Hasier to handle. 

. Why is it easier to handle? [276] 

. Because you have your beckets to pull on. 
How many wheels are there at the rear? 

. There is one wheel at the rear. 

. How many at the front? 

. Two at the front. 

. What, if any, difference does that make in 
the pulling of it? 

A. I don’t know that it would make any differ- 
ence in the pulling of it. 

Q. Now, then, when the tub comes out from un- 
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derneath the hold, after it is loaded, how is it taken 
out? 

A. Well, it is under the deck. It has to be 
dragged from in under the deck on aceount of this 
bail. They unhook it, let it flop down loose, then 
they drag the bucket right out until it gets out 
under the fall; then they latch it and they first put 
that safety on and take the bucket out. 

Q. How is it pulling on it with—what effect does 
the pulling on the bail by the hook have on the bail 
itself with reference to any movement? You un- 
derstand what I mean? 

A. What effeet it would have? 

Q. Yes. 

A. When it is down or when—? 

Q. Yes; when it is down and being pulled out? 

A. It gives a direct haul from the center of the 
bucket. If the bail was not let down it would tip 
the bucket over forward or would pull it. 

Q. Do you know from your experience with coal 
buckets as to what is the safe manner of using them 
and what is an unsafe manner of using them? 
[277] 

A. Yes. 

Q. What is the safe manner of using them? 

A. At any time after those buckets are lowered 
into the hold, why, if you get on the forward side of 
this bucket and pull on these beckets, there is no 
chance of any danger whatever. 

Q. Why it that? 

A. Beeause the bail is fixed so that there is a 
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block there. The bail cannot go forward. The bail 
must fall backwards if the bail should fall anyway 
at all. If a man stands on this side (indicating), 
he ean’t get hurt. 

Q. If the trip was taken off, would the bail move 
forward ? 

A. The bail can never move forward because that 
block is stationary, made fast to the bucket itself. 
The bail cannot go forward at any time. 

Q. Could the bail go forward if the trip was de- 
fective or taken off altogether? A @N0;"S11: 

Q. Why is that? 

A. Because that block is there, stationary, bolted 
on to the machine, bolted on the bucket and it can- 
not—the bail cannot go forward at any time. 

Q. Now, then, how many men does it require to 
handle one of those buckets when it is empty ? 

A. Well, one man can handle a bucket. 

Q. How do you know that? 

A. Because, I have handled them myself. 

Q. How many men generally handle them when 
they are down in the hold working on them? 

A. We generally have three men on them. [278] 

Q. What do they do? 

A. Well, as a rule, there is one man unhooks the 
bucket and the other two drag it on to the coal pile. 

Q. Now, Mr, Pollow, on this night, or at the 
time of discharging this coal, did you ever have 
any occasion to say anything to any of the men 
working in the hold with reference to the operation 
of the bucket? A. Yes, I did. 
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Q. What, if anything did you tell them? 

A. I always say more or less to them in regard to 
handling the buckets. I always have to break them 
in, lots of times, when they are new men. 

Q. What, if any, instructions did you give these 
men? 

A. I told them on different occasions to turn the 
bucket around so they could pull it. They would 
have to get the tub in shape so they could get it 
under the deck. 

Q. And you told them to turn it around so they 
could pull it? A. Yes. 

Q. Turn it around, in what wav? How do you 
mean ? 

A. Those buckets don’t always land with the lip 
the same way and lots of times they land back- 
wards, so that the back of the bucket is where the 
nose ought to be. 

Q. Yes, sir. 

A. So they have to turn the bucket around, drag 
it into place and it is much easier shoveling into 
the bucket with the nose next to the coal pile than 
it is with the back. 

Q. Why is that? 

A. The back is perpendicular and the bail is 
closer to the back of the bueket than it is to the 
front. There is more [279] room to shovel up 
into the bucket from the front end. 

Q. Do you know whether or not you told the 
plaintiff MeHugh, gave him instructions. 

A. I told that gang in which he worked. 
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Q. Were all the men there, the nine men. 

A. Nine men were in the hold at that time. 

Q. Did you say it in a low or loud tone of voice? 

A. I always speak loud to them so they ean all 
hear. 

Q. Where were you when you were speaking to 
them ? 

A. I was standing in the square of the hatch on 
the coal pile. 

Q. On the what? A. On the coal pile. 

Q. You mean by that that you were below the 
main deck. 

A. Below the main deck, up where they were 
working. 

Q. What, if any, instructions did you give them, 
relative to using the tackle on the tubs? Did you 
have any occasion to give them any instructions 
relative to that? A. The bail you mean? 

Q. Yes. 

A. I told them to let that bail down. They didn’t 
know how to do that until after I told them; let 
the bail down and drag the bucket out. 

Q. Now, then, Mr, Pollow, what, if anything, oc- 
eurred there after you went on shift relative to 
McHugh? 

A. Well, about an hour after he went on shift, 
the man got hurt. 

Q. Where were you at the time he got hurt? 

A. I was— TI must have been right on the dock 
at that time. 

@. Did you personally see him get hurt? 
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ae NO, Sil: 

Q. You didn’t see it? [280] <A. No, sir. 

Q. What, if anything— Where did you go im- 
mediately after that? 

A. T was coming aboard when I saw him limping 
on deck, and leaning up against a life-boat there. 

Q. Do you know what bucket it was he claimed 
to have been hurt with? A. Yes, sir. 

Q. Were you familiar with that bucket? 

A. Wes, sit: 

Q. How did that bueket differ from the other 
buekets by the bail not being able to go forward? 

A. Not-a bit. 

@. Could the bail on that bucket have fallen over 
the lip of the tub? Ay No, “sir. 

Q. Why not? A. Because that iron block that 
is attached to the bucket wouldn’t let it go forward. 

Q. What, if anything, was on that bucket by 
which it could be handled ? 

A. You would have the pulling beckets on it. 

Q. What do you mean by ‘‘pulling beckets’’? 

A. Those ropes hanging down forward, on the 
front end of the bucket. 
‘ Q. Now, did you make a hasty scrutiny of the 
tub to ascertain that fact? 

A. At the time of the accident? 

Q. Yes, sir. A. No, sit: [281] 

Q. What did you do? Did you look at it care- 
fully ? 

A. Why, I know the tub was all right at that 
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time, because they were all alike. There was noth- 
Ing wrong with them; they were fixed. 

Q. Did you see this particular tub? 

A. Yes, sit. 

Q. What, if any, occasion did you have to look at 
the tub before the work started at one fifteen the 
preceding day, March eighth. 

A. Oh, I didn’t examine the tubseclosely at any 
time. 

Q. Where were you during the work? 

A. I was right amongst the men and on the dock; 
on the boat and amongst the work all the time. 

Q. What, if anything, was called to your atten- 
tion by any of the men to the effect that the tubs or 
any of them were defective? 

A. Why, when McHugh got hurt— 

Q. (Interrupting.) I mean prior to that time. 

A. There was no— My attention was never 
drawn to the buckets until that time. 

Q. Who, if anyone, made any complaint about the 
tubs prior to that time? 

A. Nobody ever made a complaint to me. 

Q. Nobody? AY No, 

Q. At that time, after McHugh got hurt and you 
were working there, did you have oceasion to notice 
in what position the tub was in? A Mes, ‘sie 

Q. What was the position, at that time, of the 
tub? [282] 

A. It was standing with the back toward the coal 
pile. 

Q. About where was the tub? 
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A. Oh, about ten feet under the deck, I should 
judge; something lke that. 

@. How far back had the work progressed under- 
neath the coaming of No. 2 hatch at that time? 

A. Oh, J should judge fifteen or eighteen feet, 

Q. You got back fifteen or eighteen feet? 

A, rossi? 

@. Underneath the coaming? AS Vesey 

Q. In which wing was it McHugh was hurt? 

A. In the port wing; left-hand side, next to the 


Q. Left-hand side next to the dock? 

A® Yes, isin: 

Q. Are you sure about that? 

A. Yes, sir; because when I looked down there, 
the other two tubs was being filled and this tub was 
standing there, and two men were looking at it 
where the man got hurt. 

Q. Was the work being carried on with the other 
two men at that time? 

A. They didn’t for a few minutes, but they did 
after a while, 

Q. I mean with the other two tubs? 

A. Oh, the other two tubs was working all right. 

Q. They were working right along? A. Yes. 

Q. But the other men temporarily ceased ? 

A. They temporarily ceased until we got another 
man. 

Q. Do you know how soon after one o’clock it was 
that this accident [283] happened ? 
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A. Oh, I think it was right near two o’clock when 
this happened. 

Q. Did you make any memorandum at the time in 
your log-book ? & Ves, sit. 

Q. How soon afterwards did you make your 
memorandum in the log-book ? 

A. Oh, I got this memorandum at the purser’s 
office. 

Q. What time was it according to your log-pook? 

A. It is here as 2:15. 

Q. State how close, as near as you can recollect at 
this time that was, that accident was to the entry in 
the log-book. In other words how soon after the 
accident did you make your entry? 

A. Well, I should judge fifteen minutes. 

Q. In fifteen minutes? A. Ves, 

Q. What became of McHugh that night? Where 
did he eventually go to, J mean? 

A. I phoned up to the doctor and the doctor tols 
us to take him to the hospital, so I called a cab and 
took him to the hospital. 

Q. Did you make your entry before or after he 
was sent to the hospital ? 

A. This was just after we got him into the cab. 

Q. Did you accompany him to the hospital? 

A Nomis 

Q. And you made the entry immediately after- 
wards? A. Yes. 

Mr. ROBERTSON.—I think that’s all at this 
time. 

Whereupon Court adjourned until Wednesday, 
March 28, 1923, at 10 o’clock A. M. [284] 
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Wedtiesday, Mlateh 28, 1923. 

Court met pursuant to adjournment at 10 A. M. 

Mr. WICKERSHAM.—We desire the record to 
show that we give the counsel for the defendant a 
copy of our instructions, such as we have given to 
the Court. 

Mr. ROBERTSON.—Also that the defendant re- 
ciprocates and gives the plaintiff a copy of its in- 
structions, 


Testimony of O. W. Pollow, for Defendant (Re- 
called). 


O. W. POLLOW having been recalled on behalf 
of the defendant herein, was further examined in 
chief by Mr. Robertson and testified as follows: 

Q. Mr. Pollow, did you have any occasion during 
that night or the early morning of March 9, 1922, to 
examine this particular coal tub about which you 
have testified ? 

A. Yes, about an hour after the accident. 

Q. In what condition did you find the tub at that 
time ? 

A. Well, the lever on that trip, there was a 
mechanism up there on the tub where this lever 
works that was sprung so that the lever could work 
sideways away from the bucket. 

Q. Now, when vou say ‘‘mechanism,”’ I wish you 
would explain that as carefully as vou can go the 
jury, just what you mean by the term ‘‘mechanisin,’’ 
in that particular respect. 

A. Well, it is where the, where the trip—the trip 
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is on a bolt; swings on a bolt back and forth and the 
hook slips on a lever, goes back and forth and the 
becket 1s made fast on a little bolt on the bucket, 
and when the lever is pulled the other way (indicat- 
ing) the hook comes off of that block (indicating), 
and where the hook is pivoted, there is a little frame 
there and this frame had been sprung so_ that 
the lever could swing sideways away from the 
bucket and [285] back to it and that allowed it 
to swing so far that it was less than a quarter of an 
inch that was holding on the block and it was easy 
to pull it off and I threw the bucket to one side so 
that they couldn’t use it any more. 

Q. How long was that after Mr. McHugh was 
hunt? 

A. Well, I don’t know exactly. It was about an 
hour. 

Q. About an hour. Now, what, if any, effect or 
result would follow if a man handling the tub pulled 
or shoved by pulling on the bail itself—I mean on 
that particular tub, under those conditions? 

A. Under those conditions, you would be apt to 
pull the hook and pull the bail down. 

Q. Mr. Pollow, were you there when the first tub 
of coal that went up to the hopper was dumped, 
that you speak of, that was dumped? 

A. In the afternoon, when we got in; yes, sir. 

Q. How did that occur? 

A. Well, when we first got in—the first thing we 
do, as a rule, when we want to dump into the hop- 
per, we have to line up our booms and our gear so 
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that the tub will, when it’s up at the hopper, will 
hang directly over the hopper, so that when the 
bucket is tripped, it will dump into this hopper. 
The hopper is just an open-bottom box, about five 
feet square and they run their cars under this box 
and dump the bucket into the box, and it goes rf&ht 
through the box into the car and the car is wheeled 
into the warehouse and dumped, and in order to get 
things started right, we have to haul up an empty 
bucket over the hopper and see that it is aligned 
there in proper shape and then [286] haul the 
buckets up, and usually, and especially in this case, 
it was low tide when we got in and in hauling this 
bueket up, it took just all we could do to get the 
boom out over the dock far enough and get it high 
enough so that it would clear it so that the bueket 
would go over this hopper and the first bucket that 
went up, the winchman wasn’t used to it vet and 
didn’t get it clear of the hopper and he bumped it 
pretty hard and the bucket tripped. 

It happens very often that the bucket trips that 
way. 

Q. Now, then, Mr. Pollow, during the time that 
you were on watch, during the unloading of this 
cargo of coal, did any other bueket besides this one 
particular bucket spill coal? 

A. Not to my knowledge on the doek, but— 

Q. (Interrupting.) JI mean to say, either on the 
dock or in the hold? 

A. Very often in the hold, but they don’t fasten 
that— 
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Q. (Interrupting.) Well, just answer whether 
or not they did? A. Yes; sit 

Q. State whether or not it is a frequent or infre- 
quent occurence for a tub to spill coal? 

A. Yes, sit, it is very frequent. 

Q. Was this one tub the only tup that spilled any 
coal back into the hold as you were unloading the 
ship during that time while you were on shift? 

A. Well, I couldn’t say which tub was dumped, 
but they do dump and we don’t pay much attention 
to it, because it is carelessness of the crew in not 
hooking that safety on. I don’t know which tub 
was dumped. 

Q. You don’t know which tub was dumped? 
[287] A. NO gine) dont, 

Q. Now, Mr. Pollow, yesterday noon, just after 
the Court took its noon recess, did you have ocea- 
sion to see the plaintiff McHugh leave the court- 
house ? A. Wesiisin: 

Q. What street did he go down as he left the 
courthouse ? 

A. He walked down the steps; went catey-corner 
across the street; went down the road, 

Q. What kind of a road is that? 

A. It’s a rocky road. 

Q. You heard him testify that as he went down 
the road, he followed the automobile tire track all 
the way down? A. Yes. 

Q. What have you got to say about that? 

A. There was another man with him and they 
both walked across the street, and the other man 
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took the automobile track and he went alongside of 
him, on the outside. 

Q. Was the place where he walked smooth? 

A. No, sir, it was all pebbles. 

Q. And how far could you see him go? 

A. Why, I was standing on the steps here and [ 
could see him till he got down on the bridge. 

Q. Till he turned the corner? ie “Yes, sit 

@. And during a part of that time you were 
watching the man, who was standing by, near you, 
watching him? 

A. Well, vou come down the stairs. 

Q. Anybody else? [288] A. And Mr, Ziegler. 

Q. Anybody else? A. Mr. Wickersham. 

Q. While this man was going down the road? 

A. Yes, sir. 

Q. That is McHugh? A. Yes, sit 

Mr. ROBERTSON.—I desire, if the Court please 
to have these illustrations, or plats and also the plat 
on this side (indicating), received in evidence 
for the purpose of illustration in connection with the 
witness’ testimony. 

The COURT.—You desire to offer them as evi- 
dence? 

Mr. ROBERTSON.—I think so, so that they may 
go to the jury. 

The COURT.—You will have to offer them in 
evidence and have them marked as exhibits. 

Mr, ROBERTSON.—That’s what I desire to do. 

The COURT.—Any objection, Judge Wicker- 
sham ? 
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Mr. WICKERSHAM.—I don’t like to waive it 
aud I don’t want to admit anything. 

The COURT.—Well, they may be received. 

Mr. WICKERSHAM.—I like to be courteous, 
but I don’t want to waive any of my rights. 

Whereupon a blue-print, showing cargo stowage 
plan of the steamer ‘‘ Latouche,’’ bearing the date of 
June, 1920 and file No. 722, and two sheets, contain- 
ing pencil sketches showing coal bucket in different 
positions, were received in evidence and marked 
Defendant’s Exhibits Nos. 1, 2, and 3 respectively. 

Mr. ROBERTSON.—That’s all. 


Cross-examination. 
(By Mr. WICKERSHAM.) 

Q. Mr. Pollow, do you remember the first matter 
that was called [289] to your attention when you 
came on the witness-stand ? 

A. No, sir, I don’t believe I do. 

Q. Don’t you remember that vou were asked to 
look at this illustration made by one of our assis- 
tants and to say what was wrong about it? 

we, SEG Sie, 

Q. Do you remember what you said about it? 

A. Yes, sir. 

Q. What was the first objection you made to it? 

A. Why, I said the trip was on the wrong side of 
the— 

Q. (Interposing.) Of the bucket. 

A. Of the bail; not the bucket. 

Q. And of the bucket, too? 

A. No, sir; I didn’t say of the bucket. 
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Q. On the wrong side of the bail was all you said? 

m.. “11S, SIT! 

Q. And you have it on the same side of the bucket 
as this? Ae eeewsi i. 

Q. Well, now, is it on this side or on the other 
side of the bucket? 

A. It’s on the right side of the bucket, 

Q. It’s on the right side of the bucket. And this 
is the right side of the bucket (indicating) ? 

 Wesqeir, 

Q. So there is no mistake about where it ought 
to be on the side of the bucket? 

A. It’s on the right side. 

Q. Now, you were the mate in charge, you say, 
from twelve o’clock until four? 

®. Veriwsir. [200 

Q. ‘Twice a day? Eee Gs) Stilt, 

Q. From twelve o’clock noon to four o’elock in 
the afternoon and from twelve o’clock midnight to 
four o’clock in the morning? Dee Ves, sit’. 

Q. So that you were not on watch on the eighth 
day of March, when this man worked because he 
began at noon—he began at seven o’clock. 

A. I was not there at that time. 

Q. You were not there. Do you know whether 
anybody gave him, or the men, instructions in the 
management of those buckets at that time? 

A. Oh, I couldn’t say. 

Q. You don’t know anything about that, do you? 

A. No, sir. 

Q. Now, when you came down there at one o'clock, 
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did vou give them any instructions? I mean—yes, 
it was one o’clock, after twelve, when you came on 
watch ? A. Ses, pity 

Q. Now, Mr. Pollow, just tell us what you told 
them. 

A. Well, they were having trouble in getting 
their buckets in place— 

Q. (Interrupting.) Who was? 

A. The men below, at different times, different 
ones. 

@. Yes. 

A. And I told them to use the ropes to pull the 
bucket into place with. 

Q. Is that all you told them? [291] 

A. Practically. I might have told them other 
things that I don’t remember, but I know I told 
them about the buckets. 

Q. You told them to use these ropes and pull them 
into place? AS ¥ es) sir: 

Q. You remember that distinctly ? A. Yes, sir. 

@. You’re positive about that, are you? 

A. Yes, sir. 

@. You were down in the hold and told these men 
that? A. I was down in the hold. 

Q. On the ninth day of March at one o’clock in 
the morning, or thereabouts? a. VY 6S seit 

Q. You were down in the hold where they were 
using the buckets and shoveling into these buckets? 

A. Yes) sir. 

A. And you instructed these men in the man- 
agement and use. of the buckets? A. Yessir, 

Q. How long did you stay down there? 
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A. Oh, probably two minutes. 

Q. Yes. 

A. Three minutes. I was never in one place very 
long, because I have lots of work to do all over the 
ship. 

Q. Did you see this plaintiff down there at that 
time ? A. Not to know him. 

. Did you examine that bucket at that time? 

. No, sir; not the first time I went down. [292] 
. Not the first time ? A. No. 

. When did you examine that bucket? 

. About an hour after this man got hurt. 

. Then you examined the bucket? 

A. I examined the catch then, because they told 
me then. | 

Q. Thev told you then. Had you examined it 
especially before that time? 

A. No, sir, I don’t examine specially. Unless 
there is something wrong with them, it is not neces- 
sary. 

Q. Mr. Pollow, I wish you would explain how 
large this catch or hole is through which they worked 
that coal. Tell how long it was and how wide, in 
that vessel that night. 

A. I e¢an’t tell exactly, but it is about thirty feet 
long. 

@. About thirteen feet long? 

A. Thirty feet long. 

Q. Oh, about thirty feet long. 

A. Yes; and about eighteen feet wide. 

Q. About thirty fect long and about eighteen feet 
wide? A. Yes, sir. 
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Q. Now, assuming that that is the size you men- 
tion— Ah. Weseeir. 

Q. Thirty feet long and about eighteen feet wide, 
where did these men begin taking out the coal? 
Where was the coal located with respect to that 
hatch, thirty feet long and eighteen feet wide? 

A. The hatch was completely filled with coal. 

Q. Completely filled with coal. A. VY esaien 

Q. And where did they begin to take it out—at 
which end? [293] A. On the forward end of 
the hatch. 

Q. On the forward end, over here (pointing) ? 

A. Yes, ‘sir. 

Q. And they worked back? 

A. They worked right straight down there. 

Q. Right straight down? A, Yes, sir’ 

Q. Now, at midnight, at one o’clock, at midnight, 
when you went on, on the night of the eighth and 
the morning of the ninth, what area of that hatch 
had they worked out? 

A. They had worked about half of the hatch out 
and they were working forward under the hatch. 

Q. They had worked about half of it out? 

A. Yes, sir. 

Q. 'Then, at that time this forward end or south 
end of the hatch was worked out? A. Yes, sir. 
Q. And the other end had not yet been touched ? 

A, BNO Sir: 

Q. And where did you say this plaintiff and his 
crew of three men were working? 

A. Working in the port wing, next to the dock. 


us. Bernard MclHugh. 328 


(Testimony of O. W. Pollow.) 

Q. That is, they were working on this side, next 
to the dock? A, Y@s, sir. 

Q. You are sure about that now, are you? 

A. Yes, sir. 

@. And where were the other crews working ? 

A. One was working right amidships. 

Q. Right amidships, here (pointing)? [294] 

A. Yes, sit. 

Q. And the other? 

A. The other one was working in the starboard 
wing. 

Q. Over here (pointing) ? A. Yes, sir. 

@. How far underneath ? 

A. Ob, probably at that particular time, there, 
they was probably fifteen feet, maybe more. 

Q. Fifteen feet under the upper deck ? 

A. Fifteen feet under the upper deck. 

Q. Back under here (pointing) ? A. Wes; (srr. 

Q. How far back under the upper deck was the 
central crew? A. They were practically in line. 

Q. They were practically in line? 

A. All about the same. 

Q. And all of them in linc? A. Nearly. 

Q. And this crew you think, here (pointing), 
where you say the plaintiff was working, was the 
same ? A. Yes; oh, yes. 

Q. How much coal was there left on the port and 
starboard sides of that hatch at that time? 

A. Oh, I couldn’t tell exactly. 

Q. Well, I don’t care to have it exactly. Assuni- 
ing that that is the coaming of the hatch above. 

m. Yes, sir. 
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Q. How far from that coaming was the coal on 
the port and starboard sides? [295] 

A. Oh, it was clear to the wings on both sides. 

@. Clear to the wings? A. Yes, sir. 

Q. In other words, it was worked out on both 
sides clear to the side of the vessel? A, Veswsir. 

Q. And they had worked up this way, you think, 
twelve or fifteen fect? A. Yes, sir. 

Q. And you are quite sure that this plaintiff and 
the two men working with him were working on the 
port side, next to the wharf? de. Yes, sit 

Q. Next to the dock. Where were you when he 
was hurt? A. I was on the dock. 

Q. You was on the dock. You didn’t see him 
hurt, then, of course? 

A. I didn’t see him get hurt; no, sir. 

Q. How soon after that did you see him? 

A. Oh, probably two or three minutes. 

Q. Did you see any of these buckets brought out 
from under that hatch and hoisted ? 

A. Yes, sir; I helped to get them up. 

@. Before he was hurt, I mean. 

A. Yes, sir; that is what I mean. 

Q. They went to work at one o’clock? 

A. Yes, sit. 

Q. And he was hurt in about a half an hour af- 
ter that? 

A. Well, probably an hour after that. [296] 

Q. Probably an hour after that? A. Yes, sir. 

Q. Now, in the meantime had you been down in 
that hatch? A. Certainly. 


vs. Bernard Mcllugh. 320 


(Testimony of O. W. Pollow.) 

@. And you had seen where he was at work, vou 
think ? 

A. Well, at that time I didn’t know where he was 
until he got hurt. 

Q. Well, did you see him down there at any time 
when you knew who he was? &. No. 

Q. You did not. 

A. I didn’t know who he was until he came out of 
the hatch. 

Q. Now, when vou say that he was working on 
the port or starboard side, how do you know that? 

A. Because he came out of the hold hurt and I 
knew he must have been down there to get hurt. 

Q. Oh, he came out of the hold, and he was hurt. 
But that isn’t the question I’m asking you. I’m 
asking vou, how do you know that he was working 
on the port side? 

A. Because when I went down, these two men 
were waiting for another man to help them with the 
bucket. 

Q. Is that the only way you know? 

A. That’s the only way I know. 

Q. Didn’t anybody else tell you anything about 
it? A. Why, certainly, the men told me. 

Q. What did they tell you? 

A. They told me that this man got hurt on this 
bucket. 

Q. Did they tell you whether he was working on 
the port or starboard side? [297] 

A. On the port side. 

Q. Who told vou that? A. Yies, sir. 
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Q. You saw these men in court here on the wit- 
ness-stand ? A. Yes, sir. 

Q. Which one of them told you that? 

A. Oh, I couldn’t tell you now, because I didn’t 
pay any attention to the men, or which one— 

Q. Are you sure it was either one of them? 

A. Oh, I couldn’t tell who they were. It was the 
two men that were on the bucket. 

Q. These men down there, you say you think they 
told you he was working on the port side? 

A. I know they told me. 

Q. Where were vou when they told you that? 

A. I was down in this, down by the bucket. 

Q. But that was after he had gone out? 

Ae aes) cir. 

Q. Then somebody told you that he was working 
on the port side. 

A. The men that were working on that bucket 
told me. 

Q. They told you? A. Yes, sir. 

Q. Was it this native man that told you? 

A. I couldn’t tell whether it was or not. IL 
wouldn’t know one man from the other. 

Q. Now, you examined this bucket, you say? 

A. Yes, sir. 

Q. How soon after he was hurt? [298] 

A. About an hour. 

Q. You went down there about an hour afterward 
and these two men were standing by the bucket, on 
the port side? A. ao; in; 

Q. Well, just tell the jury exactly what you did 
say about that. 
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i Vell, that time I got another man. I called 
up Pauze, the man on the dock that hires the men 
and told him aman got hurt and we wanted another 
man, so he sent another man down, and they went 
to work again. 

Q. Yes. 

A. And then about an hour after that the bucket 
fell again and I was standing right in the hold; I 
was standing in the hold when the bail fell down on 
a man’s foot again; but I saw the man pulling on 
the bail— 

Mr. WICKERSHAM.—I didn’t ask you that. 
Read the question. 

Mr. ROBERTSON.—I think that he ought to be 
permitted to answer. 

The WITNESS.—I’m trying to tell what I done. 

The COURT.—Just answer the question that you 
are asked. 

The WITNESS.—I beg your pardon, your Honor ; 
he asked me— 

The COURT. (Interrupting. ) Never mind. 
Just answer the question. 

(Question repeated by reporter at request of 
Court.) 

Mr. ROBERTSON.—What did Mr. Pollow say, 
you mean? 

(Preceding question repeated by reporter at re- 
quest of Court.) 

Q. Just tell the jury what you did do, what you 
did say to these men when you went down there. 

The COURT.—If you know. 

Q. If you know. [299] 
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A. I don’t remember the exact words, what I 
said, but I told them to go ahead; I would get them 
another man. 

Q. Yes. Did you examine the bucket then? 

A, Bo, “Sir, 

Q. Now at that time Barney had been hurt and 
had gone out? iN, Wise sit’ 

@. When did you examine the bucket? 

A. About an hour later. 

Q. About an hour later. You say there was an- 
other man hurt in the meantime? A. Yes, sir. 

Q. Now, after that you did examine the bucket? 

A. Yes, sir. 

Q. And what did you cause to be done with the 
bucket ? A. I caused it to be put aside. 

Q. Caused it to be put aside? A.Yes, sir. 

@. Now, when you examined that bucket, I wish 
you would just tell this jury now whether there 
were any ropes on it for the purpose of pulling the 
' bucket with? 

A. Yes, sir; there were ropes—one on each for- 
ward corner. 

Q. And you think there were handholds there for 
the purpose of pulling the bucket? 

A. I’m positive. They don’t make them without. 

Q. They don’t make them without. And you are 
just as positive that the ropes were there? 

A. Yes, sir. 

Q. And the only thing that was the matter with 
the bucket was that the jigger, or the trigger was 
out of order, as you have described? [800] 

A. The mechanism was— 
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Q. (Interrupting.) As you have described ? 

A. Sprung; ves. 

Q, Now, when did you give these instructions 
about the management of this bucket to these men, 
after twelve o’clock? 

A. Oh, directly after twelve. 

Q. Directly after twelve? 

A. Or after one, rather. 

Q. After one. You remember that very clearly, 
do you? my hes) sir 

Mr. WICKERSHAM.—I think that’s all. 


Redirect Examination. 
(By Mr. ROBERTSON.) 

Q. Who was Pauzi, that you called up? 

A. Well, he’s—he acts as longshore boss. 

Q. Now, how did these other men get hurt that 
Judge Wickersham asked you about? 

A. Well, they did the same thing. 

Mr. WICKERSHAM.—I didn’t ask him about 
that and I object to counsel going into that, if the 
Court please. 

Mr. ROBERTSON.—Now, if the Court please, 
I'll ask Mr. Folta to read the question and answer. 

Mr. WICKERSHAM.—Well, I'll withdraw my 
objection. Go ahead. 

Q. Now, how did these other men get hurt, Mr. 
Pollow? 

A. They were doing just what I had told them 
not to do—pulling on the bail, pulling backwards 
against the pile. 

Q. Where were you? 
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A. I was standing right on the coal pile, right in 
the opening of the hatch. [501] 

Q. Now, then, how soon after McHugh came up 
out of the hold and you found out he was injured, 
did you say that you went down into the hold? 

A. Probably fifteen minutes. 

Q. What, if anything, what were the men doing 
at that time who had been working with him? 

A. They were standing, waiting for another 
man. They didn’t want to work until they got 
another man. 

Q. Where were the other two buckets? 

A. They were working. 

Q. Whereabouts were they working? 

A. One on the starboard side and one amidships. 

Q. Which side was it that there was no bucket 
working on? 

A. The port side. 

Q. When a bucket is working with its crew of 
men, does it continue in one particular part of the 
ship, or does it go to a new part of the ship and 
work? 

A. No, sir; they all have their place to work in. 
When their bucket is hauled up, they wait for it to 
come back; always work the same place with the 
same bucket. 

Mr. ROBERTSON.—That’s all. 
Mr. WICKERSHAM.—That’s all. 
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Testimony of H. C. Story, for Defendant. 


H. C. STORY, ealled as a witness on behalf of 
the defendant, having been first duly sworn to tell 
the twuth, the whole truth and nothing but the 
truth, testified as follows: 


Direct Examination. 
(By Mr. ZIEGLER.) 
. State vour name? A. Henry C. Story. 
. What is your profession? [802] 
. Well, a physician. 
. Where do you live? A. Ketchikan, Alaska. 
. How long have you been a physician? 
. About 27 years. 
. From what school did you graduate ? 
. Jefferson School of Medicine, 1894. 
. Have you been practicing your profession 
since? A. Yes, sir. 

Q. I will ask you if you were practicing your 
profession at Ketchikan during the month of March, 
1922? AK. Yes, sir. 

Q. Did you have oceasion to treat Barney Me- 
Hugh? A Mees) sir: 

Q. Will you state to the jury how you happened 
to treat him? 

A. How I happened to treat him? 

Q. Yes; how you came to treat him. 

A. T was called in to treat him. He was taken 
over to the hospital. I made an examination. I 
thought he had a fracture— 

Q. (Interrupting.) Just a moment. What time 
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was it you came to him or that you called in to see 
him, if you recall? 

A. I was called to see him. I guess it was some 
time in March, early part of March. 

Q. What time of the day or night? 

A. I don’t just exactly recollect. 

Q. You don’t recall the exact time? 

A. No, sir. 

Q. When you came to him did you have a report 
of what had happened [3803] to him, or did he 
tell you? 

A. No; I made an examination— 

Q. (Interrupting.) You made an examination 
of what? A. Of his foot. 

Q. Of his foot. 

A. And advised him to go over to Doetor Ellis’ 
and have an X-ray taken, which he did. 

Q. Did he do that? A. He did. 

Q. I will ask you if you recognize that picture 
(handing picture to witness). 

Mr. WICKERSHAM.—I would like to ask the 
witness a question, may it please the Court—if he 
was present when the picture was made? - 

A. No. 

Mr. WICKERSHAM.—Well, then, I object to 
it, may it please the Court. 

Mr. ZIEGLER.—I can follow that up. 

The COURT.—Well, you haven’t shown that he 
knows that this was the picture of the foot. 

Mr. ZIEGLER.—Not yet. 
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Q. You say that you had him go over to Doctor 
Ellis’ # A. Uh-huh. 

Q. To have a picture taken of his foot? 

®. V és, sit 

Q. Did he do that? mk. Yessir. 

Q. Did vou get the picture of his foot? 

A. Yes, sir. [304] 

@. I will ask you to state whether or not the 
photograph vou have is a photograph of his foot? 

A. That’s correct. It’s a fracture of the meta- 
tarsal bone— 

Mr. WICKERSHAM.—Now, wait a moment. 

Q. Is that the photograph of his foot as given to 
you by the man who gave you the photograph? 

A. I think so. 

Mr. WICKERSHAM.—I object, if that is all the 
evidence he can give. 

Q. Can you explain to the Court now, Doctor, 
just how that picture was taken? 

Mr. WICKERSHAM.—Well, I object to that. 

The COURT.—Yes. 

Mr. WICKERSHAM.—He wasn’t present when 
it was taken. 

The COURT.—If he knows— Do you know 
how it was taken? 

The WITNESS.—Well, your Honor— 

The COURT. (Interrupting.) Answer. Do you 
know how it was taken? 

The WITNESS.—I have an idea how it was 
taken. 

The COURT.—Well, do vou know? 
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The WITNESS.—I wasn’t there; of course not. 

Mr. WICKERSHAM.—Well, then, I object to it, 
may it please the Court. 

Q. All right. Did you have a picture taken, or 
order a picture taken of your patient’s foot at the 
time? Ay ft Gd 

Q. Did you receive the picture? A. I did: 

Q@. Whom did you receive the picture from? 
[305] 

A. The picture was put under a glass case, 
electric ight, and shown to me, and I examined it 
through this light, as they always do an X-ray— 

Mr. WICKERSHAM. (Interrupting.) Now, may 
it please the Court, I object to that. We’re talking 
about the picture now. 

Mr. ZIEGLER.—That is preliminary. 

The WITNESS.—This picture. 

Q. Now, Doctor, you examined the picture after 
it was taken? 

A. Certainly; to find out, to ascertain where the 
fracture was. 

Q. Now, I will ask you to state whether or not 
the picture that you have in your hand is the one 
you examined at the time? 

A. I’m quite sure that it is, because it’s the same 
kind of a fracture. 

Mr. WICKERSHAM.—Now, I renew my objec- 
tion, may it please the Court, because he hasn’t 
connected himself with the making of the picture. 
He doesn’t know who made it. 

Mr. ZIEGLER.—Yes, he does. 
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The COURT.—Wait till he gets through. 

Mr. WICKERSHAM.—He testified that he 
didn’t. He wasn’t there. He has merely said 
something about somebody who told him some- 
thing about it. We object to it as hearsay. 

The COURT.—Objection sustained. 

Mr. ZIEGLER.—Well, Doctor Story doesn’t have 
an X-ray machine and he doesn’t take X-ray 
pictures, and, of course, he could not take the X-ray 
picture himself, but he has testified that he ordered 
the picture taken and that after it was taken, he 
looked at it under a glass and located the fracture, 
and that this is the picture that was taken and 
that it was exhibited to him by the man who took 
i. [306] 

Ties COWKT— te says he doesn’t mow that 
that is the picture that was taken of the man’s 
TOOL. 

Mr. ZIEGLER.—Well, then, I’l] ask him. 

The COURT.—Wait a moment. The testimony 
doesn’t show that he knows it was the picture 
taken of the man’s foot. You are assuming some- 
thing in this matter that you haven’t connected 
up with the evidence. 

Mr. ZIEGLER.—AII right. 

The COURT.—You are assuming that Doctor 
Story knows that this is the picture that was 
taken of the plaintiff’s foot. He may have ex- 
amined a picture which somebody else may have 
shown to him and taken it for a pieture of the 
man’s foot. But you are trying to prove that this 
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is a picture of the man’s foot and you have not 
connected it with the man’s foot. 

Q. Doctor, you had the picture taken, I think, 
you testified, under your direction? 

A. Yes, sir. 

Q. What was the purpose of having the picture 
taken? 

Mr. WICKERSHAM.—We object to that. 

The COURT.—Objection sustained. You have 
gone all over that before. 

Mr. WICKERSHAM.—The only way they can 
prove that is by bringing the photographer here 
who took the picture. Counsel knows that. 

Q. I will ask you, Doctor, whether or not you 
know that the picture that you have is the picture— 

Mr. WICKERSHAM.—I object to that. 

Mr. ZIEGLER.—I haven’t finished, Judge. 

Mr. WICKERSHAM.—Go ahead. [807] 

Q. Doctor, I will ask you if you know that that 
is a picture of the plaintiff’s foot, Barney Me- 
Hugh’s foot, at the time he entered the hospital? 

Mr. WICKERSHAM.—-I object now to that, be- 
eause there is no basis for the doctor’s answer- 
ing that question except upon hearsay. 

Mr. ZIEGLER.—Well, that’s the question. 

The COURT.—The Doctor can answer if he 
knows. 

Mr. WICKERSHAM.—Let him say if he knows 
it then. 

A. I don’t know. There is only one way to an- 
swer that. An X-ray picture— 


) 


us. Bernard Mellugh. Oot 


(Testimony of H. C. Story.) 

The COURT. (Interrupting.) Answer that yes 
or not. Do you know that that is a picture of 
Barney McHugh’s foot? 

A. I have reason— 

Mr. WICKERSHAM. (Interrupting.) Well, now, 
I object to that. He can answer yes or no. 

A. Well, how can I answer that question? I 
wasn’t there when the picture was taken. 

Mr. WICKERSHAM.—I don’t think you can. 

The COURT.—You can answer it yes or no. 

@. Answer it yes or no. 

‘When, 1lPsay no; I can’t say. 

Q You can’t say whether that is the picture? 

A”, WNo. 

Q. All right. Doctor, you state that you had a 
picture taken at that time? 

Mr. WICKERSHAM.—No, he didn’t; and I ob- 
ject to counsel’s putting that into his mouth. 

The COURT.—Objection sustained. [808] 

Q. All right. You made an examination of his 
foot? A. Yes. 

Q. Tell the jury what you discovered was wrong 
with his foot at that time? 

A. I suspected a fracture. 

@. And did he have a fracture? A. He did. 

Q. Just describe that fracture to the jury? 

A. He had a fracture of the seeond metatarsal 
bone of the left foot. 

Q. Of the left foot? &®. Yes, sit. 

Q. Now, after you ascertained that fact, just tell 
the jury the treatment that you gave the patient. 
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is a picture of the man’s foot and you have not 
connected it with the man’s foot. 

Q. Doctor, you had the picture taken, I think, 
you testified, under your direction? 

A. Yes, sir. 

Q. What was the purpose of having the picture 
taken? 

Mr. WICKERSHAM.—We object to that. 

The COURT.—Objection sustained. You have 
gone all over that before. 

Mr. WICKERSHAM.—The only way they can 
prove that is by bringing the photographer here 
who took the pieture. Counsel knows that. 

Q. I will ask you, Doctor, whether or not you 
know that the picture that you have is the picture— 

Mr. WICKERSHAM.—I object to that. 

Mr. ZIEGLER.—I haven’t finished, Judge. 

Mr. WICKERSHAM.—Go ahead. [3807] 

Q. Doctor, I will ask you if you know that that 
is a picture of the plaintiff’s foot, Barney Mc- 
Hugh’s foot, at the time he entered the hospital? 

Mr. WICKERSHAM.—-I object now to that, be- 
eause there is no basis for the doctor’s answer- 
ing that question except upon hearsay. 

Mr. ZIEGLER.—Well, that’s the question. 

The COURT.—The Doctor can answer if he 
knows. 

Mr. WICKERSHAM.—Let him say if he knows 
it then. 

A. I don’t know. There is only one way to an- 
swer that. An XA-ray picture— 
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The COURT. (Interrupting.) Answer that yes 
or not. Do you know that that is a picture of 
Barney McHugh’s foot? 

A. I have reason— 

Mr. WICKERSHAM. (interrupting.) Well, now, 
T object to that. He can answer yes or no. 

A. Well, how can I answer that question? I 
wasn’t there when the picture was taken. 

Mr. WICKERSHAM.—I don’t think you can. 

The COURT.—You can answer it yes or no. 

Q. Answer it yes or no. 

A. Then, I'll say no; I can’t say. 

Q You can’t say whether that is the picture? 

A. No. 

Q. All right. Doctor, you state that you had a 
picture taken at that time? 

Mr. WICKERSHAM.—No, he didn’t; and I ob- 
ject to counsel’s putting that into his mouth. 

The COURT.—Objection sustained. [3808] 

Q. All right. You made an examination of his 
foot? A. Yes. 

Q. Tell the jury what you discovered was wrong 
with his foot at that time? 

A. I suspected a fracture. 

@. And did he have a fracture? A. He did. 

Q. Just describe that fracture to the jury? 

A. He had a fracture of the second metatarsal 
bone of the left foot. 

@. Of the left foot? i Yies, sim: 

Q. Now, after you ascertained that fact, just tell 
the jury the treatment that you gave the patient. 
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A. I gave the treatment that is usually per- 
formed in cases of that kind—waited until the 
swelling subsided and let him immobilize the foot. 

Q. You waited until the swelling subsided in 
the injured foot? A. Yes. 

Q. Then you immobilized the foot or the frac- 
ture? A. Yes, sir. 

Q. Expain that to the jury. 

A. Immobilized it by putting it in a east. 

@. What kind of a cast? A. Plaster case. 

Q. Is that the usual method of treating a 
broken— 

A. CUinterrupting.) Yes, sir, it would be. 

Q. (Continuing.) A broken bone? 

A. Well, that depends altogether— On a bone 
like that, it would be; yes. [309] 

Q. How long did that cast remain on the pa- 
tient’s foot? 

A. Well, that accident happened some time dur- 
ing the first part of March, and he was discharged 
the 24th of April. 

Q. Now, I will ask you, Doctor, if you knew the 
condition of his foot when he was discharged? 

A Yes-csir:. 

Q. Tell the jury what the condition was? 

A. It was repaired. 

Q. And by ‘‘repaired’’ what do you mean? 

A. I mean it recovered from the fracture. 

Q. State whether or not the bone that had been 
fractured had healed at that time? 

AY ithe: 
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Q. I1ow do you know that? 

A. Well, you may not allow me to answer. 

Q. Well, if it is not a proper answer, the Court 
will strike it out of the record and instruct the 
jury not to pay any attention to it, so you answer 
the question. 

A. I had an X-ray taken of it. 

Q. What did that reveal? 

Mr. WICKERSHAM.—Well, now, may it please 
the Court. Is this the same X-ray that you have 
been talking about all the time, Doctor? 

The WITNESS.—Not exactly the same one. 
The first one is of the fracture. The second one 
is of the recovery of the fracture. 

Mr. WICKERSHAM.—Did you take the second 
one? 

The WITNESS.—No, sir. ; 

Mr. WICKERSHAM.—Were you present when 
it was taken? 

The WITNESS.—No, sir. [3810] 

Mr. WICKERSHAM.—Well, now I renew my ob- 
jection to any testimony with respect to that upon 
the same ground—mere hearsay. 

Mr. ZIEGLER.—If the Court please, I think a 
physician should be permitted to answer as to a 
condition of that kind, as to the condition of a 
patient when he was discharged and as to how 
he arrived at that condition. Now, the Court 
realizes that not all physicians have X-ray ma- 
ehines and that they cannot be present when these 
pictures are taken and they have to take the word 
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of the man who took the picture of the foot to the 
effect that it is the same foot or broken member 
that was X-rayed. There is no way that he ean 
tell other than to take his word for it. It’s a 
good deal the same as the proposition as to who 
our fathers and mothers are. We have to take 
somebody’s word for it. We have to take their word 
for it. It’s hearsay, but we know 1t’s true, just 
the same. 

The COURT.—Well, he has already stated that 
it was healed and he stated how he knew it. He 
stated that he had an X-ray taken and that is how 
he knew. That is as far as the testimony has 
gone. 

(Question repeated at request of Court by re- 
porter.) 

Mr. WICKERSHAM.—Now, we object to that, 
may it please the Court. I have asked him some 
preliminary questions to show that he wasn’t pres- 
ent and that it is hearsay and he can’t testify. 
Counsel can go and get this man that took 
the picture. It was taken, I assume, here in town. 

Mr. ZIEGLER.—Well, if the Court please, I will 
tell Judge Wickersham and the Court that we 
have subpoenaed Doctor Ellis and sent a boat for 
him to the west coast of Prince [311] of Wales 
Island — 

Mr. WICKERSHAM.—Well, I object to coun- 
sel’s making this statement to the jury. 

Mr. ZIEGLER.—Well, that is a fact. 

The COURT.—Well, the jury will disregard all 
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these arguments. He may state. Objection over- 
ruled. He may state what this X-ray picture re- 
vealed to him, but you can’t offer any X-ray picture 
in evidence. 

Q. What was the result, Doctor, of the pictures— 
what did the picture show that you had taken of 
the injured member? 

A. Showed it healed; the fracture had been 
healed. 

Q. State whether or not that was easily apparent 
or diff— 

Mr. WICKERSHAM. (Interrupting.) Well, now, 
we object to that, may it please the Court. 

The COURT.—The picture is the best evidence 
of that. 

Q. All right. Now, Doctor, did you also make a 
personal examination at that time of the foot? 

. Oh, sure. 

. What was the result of that examination? 

. Why, it showed that it was healed. 

Wes: 

. Recovery from the fracture. 

. Now, after this personal examination and the 
X-ray picture, what did you do with reference to 
the patient? 

A. Discharged him. 

Q. And why did vou discharge him? 

A. Beeause he recovered. There was no ne- 
cessity for any further hospital treatment. 

Q. I will ask you if at that time there was any- 
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thing wrong with [812] the first metatarsal 
bone of the foot? 

A. No, sir; except that naturally there would be 
a little stiffness until he had exercised it. Out- 
side of that there was nothing the matter with it. 

Q. Now, just explain to the jury fully the con- 
dition of the patient when he was discharged from 
the hospital, with reference to the fracture and 
prior injured member. 

A. Well, the fracture showed that it had healed 
and when he was discharged, he didn’t require any 
foot treatment. He might possibly have a little 
stiffness in that foot which you would get from all 
fractures, but outside of that, he didn’t require any 
physician’s treatment. 

Q. Now, with reference to that stiffness, was 
that usual or unusual in a broken bone of that 
kind? 

A. That is usual. 

Q. What would that stiffness be due to, if any- 
thing? 

A. Well, from the fracture and the immobiliza- 
tion of the injured foot. 

Q. Would the nonuse of the foot have anything 
to do with it? 

A. Yes, sir; that would make a difference, too. 

Q. How would that stiffness be removed in any 
normal case? 

A. By proper exercise and judiciously using the 
foot carefully, you know, that would gradually 
wear off. 
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Q. I will ask vou if that was a normal case all 
the way through, Doctor? 

Mr. WICKERSHAM.—Well, now— Well, vo 
ahead. | «A. Huh? 

Q. Was this a normal ease? ae Yes: |j313] 

Q. In such a ease as that, what, in your opinion, 
would be required, or what time would have been 
required for the patient to feel completely well? 

A. Four or five weeks. 

Q. Four or five weeks? A. Uh-huh. 

Q. Now, Doctor, the patient never returned to 
you after he was discharged from the hospital ? 

A. No, sir. 

Q. Assuming that he now complains of a sore- 
ness of the first metatarsal bone— 

A. (Interrupting.) On the first metatarsal 
bone? 

Q. First metatarsal bone. 

A. I never doctored that. 

Q. Well, now, assuming that he now complains of 
that, what, in your opinion, if anything, could have 
caused that condition to exist at the present time? 

A. I have no idea. I had nothing to do with 
that. There was no occasion for any first metatar- 
sal bone being injured at the time I treated him. I 
only treated him for the second metatarsal bone. 

Q. Yes. 

A. The record shows. If there was any injury to 
the first metatarsal bone, I have no recollection of 
that. 

Q. I will ask you if there was a soreness there 
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now, a swelling, as to whether or not, in your 
opinion that would be due to the original injury— 

Mr. WICKERSHAM. (Interrupting.) Well— 

Q. (Continuing.) Or something that occurred 
after lis discharge by you? 

Mr. WICKERSHAM.—I object to that because 
it is leading and [314] suggestive and because 
the doctor has already answered that he didn’t know 
anything about it. 

The COURT.—Objection overruled. He may an- 
swer. 

A. What is your question? 

(Question repeated by reporter at request of 
witness. ) 

Q. (Adding to question.) That is, on the first 
metatarsal bone? A. I don’t think so. 

Q. You don’t think it is what? Do you under- 
stand the question, Doctor? 

A. Yes, I understand the question. You wanted 
me to testify in regard to the first metatarsal bone? 

Q. Yes. 

A. Well, I never discovered any injury there. 
At the time that I had him under treatment, at the 
time I discharged him, I found no injury there. 

Q And if it existed at the present time what, in 
your opinion, would it be due to; that is, with refer- 
ence to whether it was due to the first injury, the 
original injury or something that occurred after his 
discharge from the hospital? 

Mr. WICKERSHAM.—We renew our objection 
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that it is leading and suggestive. That has already 
been answered once or twice. 

The COURT.—Objection overruled. He ean an- 
swer as to what his opinion is. 

A. Well, I don’t lke to answer that question 
very well. It is a possibility, of course, that I 
might have overlooked a condition there in the first 
metatarsal bone that afterwards existed. It is pos- 
sible. I don’t claim to be infallible. There is a 
possibility of it, but so far as my judgment is con- 
eerned, I couldn’t find any injury at the time I ex- 
amined [315] him and at the time I discharged 
him. 

@. Well, if that condition existed at the present 
time, would you have an opinion as to what caused 
it to exist now? 

A. Yes. What is your question as to that again? 

Q. If the patient complains at this time of a sore- 
ness and swelling in the first metatarsal bone, what, 
in your opinion, would cause that to exist at this 
time? 

The COURT.—That is a different question, en- 
tirely different question. Do you object? 

Mr. WICKERSHAM.—I object; ves. 

The COURT.—Objeetion sustained. 

Q. Well, Doctor, if the patient complains of a 
soreness there now, can you express an opinion as 
to whether that would be due to the original injury 
or to some intervening cause after his discharge 
from the hospital ? 

Mr. WICKERSHAM.—I repeat my objection. 
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That is leading and suggestive and it has been an- 
swered two or three times. The doctor says he 
can’t answer, 

The COURT.—Objection sustained. 

Q. Doctor, state whether or not, in your opinion, 
there was any injury to the first metatarsal bone 
at the time of his discharge from the hospital? 

A. None that I discovered. 

@. Could that have been discovered if he had 
complained of it? A. Yes, sir. 

Q. Did he complain of it? A. No, sir. 

Q. Doctor, your services were paid for, for treat- 
ing the patient? A. Yes, sir. 

Q. By whom? [3816] 

A. The Alaska Steamship Company. 

Mr. ZIEGLER.—If the Court please, I would 
like to have the first photograph that I offered, 
marked for identification, because I intend, when 
the witnesses get here, if they do arrive, before the 
case is concluded, to introduce it in evidence. 

The COURT.—You may have it marked for 
identification, 

Mr, ZIEGLER.—And I would like to make the 
offer of that photograph in evidence on the testi- 
mony already produced, with regard to this identi- 
fication, by Doctor Story. Of course, the Court has 
ruled that it has not been properly identified, but I 
want to make the offer. 

Mr. WICKERSHAM.—And we renew our objec- 
tion because it has not been properly identified. 

Mr. ZIEGLER.—And I also desire to offer in 
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evidence a photograph which has been testified to 
here by Doctor Story. First I will ask Doctor 
Story a question. 

Q. I will ask you if you had a photograph taken 
when the patient was discharged from the hospital? 

A. Yes. 

@. Was that taken under the same circumstances 
as you have related with reference to the first photo- 
graph? Ae kes) 'SiY’: 

Q. And do you know what that photograph is? 

Mr. WICKERSHAM.—We object to the intro- 
duction or to any consideration of it for the same 
reason that we have objected to the other. The 
doctor wasn’t present. 

Mr. ZIEGLER.—I simply asked him the question 
if he knows what that photograph is. 

The COURT.—Yes, he may answer. [317] 

ie Why, yee, Miat is the—,. 

Mr, WICKERSHAM. (Interrupting.) Well, 
that’s the answer. 

The COURT.—He said yes or no. Do you know 
what that photograph is? 

The WITNESS.—Yes, sir. 

Q. What is that photograph? 

A. That is a photograph of the recovery of a 
fracture of the second, first metatarsal bone, second 
metatarsal bone. 

Q. Of whose foot is it, if yon know? 

Mr. WICKERSHAM.—I object to that, may it 
please the Court, because he wasn't present and 
doesn’t know anything about it. 
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The COURT.—Well, he may answer. 

A. Well, I can’t state positively. 

Q. You can’t state positively? Hy. Io, 

Mr. ZIEGLER.—We would like to have the 
photograph marked for identification, if the Court 
please. 

The COURT.—It may be marked for identifica- 
tion. 

Mr. ZIEGLER.—We offer it in evidence, the 
same as the original photograph. 

The COURT.—You object? 

Mr. WICKERSHAM.—Yes. 

The COURT.—Objection sustained. 

Mr. ZIEGLER.—That’s all. 


Cross-examination. 
(By Mr. WICKERSHAM.) 

Q. Doctor Story, assuming that this plaintiff 
Was injured at about, between one and two o’clock 
on the morning of March ninth, 1922, when were 
you called to see him first? [3818] 

A. Immediately afterwards, after the injury. 

Q. That night ? 

A. No; I don’t remember whether it was in the 
night-time. No; I think it was in the daytime, 
unless I am very much mistaken. 

Q. Do you know what date it was? 

A. It was on the eighth of March, so the hospital 
records have it. He entered the hospital on the 
eighth of March. 

@. And when did you call upon him?’ 

A. Right away. 
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Q. Do vou remember whether it was that day or 
the next day? 

A. The same day; the eighth of march. 

Q. That is, the day following the night when he 
was hurt, whether it was the eighth or ninth? 

A. I don’t know when he was hurt. I thought 
he was hurt on the eighth. I presume that he was 
hurt on the eighth and sent up to the hospital and 
I treated him there. 

Q. Well, you didn’t call till the next day when 
the sun was shining? 

A. I called on the eighth, whatever—I don’t know 
what time he was injured. I don’t know when he 
was brought there. 

Q. You didn’t eall on him before he was injured 2 

A. Well, I know I didn’t. 

Q. Well, now, I said, assuming that he was in- 
jured between one and two o’clock on the morning 
of the ninth— 

A. (Interrupting.) Judge, he wasn’t injured on 
the ninth. He was injured on the eighth. 

Oh, he was? 

. Yes, he was injured on the eighth of March. 
. You called on him in the daytime? [319] 

» Yeu ait 

. You didn’t cali on him that night? 

to, ‘if’. 

- Now, how long did you care for him, Doctor? 
. I cared for him from the cighth of March 
until the 24th of April. 

Q. Till the 24th of April? A. Yes, sit. 
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Q. And he was discharged on the 24th of April? 

ae Wes esti: 

Q. Now, was it the 24th or 22d? 

A. 24th of April. 

Q. You are quite sure about that? 

A. Why, yes. It depends on my memory. I 
asked the records of the hospital. 

Q. And he was discharged on the 24th? 

A. Yes. 

@. You have never seen him since? 

A. No, I don’t think so. 

Q. You say that the second metatarsal bone in 
his left foot was broken ? A. Yes, sir. 

@. Wasn’t it the second and third? A. What? 

@. Wasn’t it the second and third? 

A. The third, yes. 

Q@. Yes; the second and third. Now, when he was 
discharged on the 24th of April, Doctor, what shape 
was his foot in? A. Very good shape. 

. Well, it was swollen? [320] A. No. 

. Wasn’t it swollen at all? 

. No; not particularly; no, it wasn’t swollen. 

. Was it black and blue? AD INO 

. It wasn’t? A. No. 

. Nor was it swollen? A. No, sir, 

. And you didn’t discover anything the matter 
with the first metatarsal bone ? 

A. With what? No. 

Q. I say, you didn’t discover anything the matter 
with the first metatarsal bone? 
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A. No; no; no; the first I heard it had been in- 
jured. 

Q. This is the first you heard about it? 

A. Yes, sir. 

Q. You never gave him any attention for the first 
metatarsal bone of any kind? A. No, sit. 

Q. What sort of examination did you make of the 
bones, Doctor? A. Usual examination. 

Q. By feeling of them? A. Yes, sir. 

Q. From that you judged that the first metatarsal 
bone was broken? 

A. Well, Judge, I never depend on my diagnosis 
alone. 

Q. You depend on other things? 

A. When we have an X-ray, we depend on the 
X-ray. The X-ray demonstrates what kind of 
fracture it is and I depend on that. [321] 

Q. And that first bone was not broken according 
to that? A. The first metatarsal bone? 

Q. Yes. A. No, sit, 

Q. Now, when you sent him out of the hospital on 
the 24th of April, you thought he was cured? 

A. Wes, Sin’. 

Q. Did he limp any when he went away ? 

A. Why, his foot was stiff yet, you know, natur- 
ally. 

Q. Naturally he limped ? 

A. Oh, a little bit; yes, sure; always do that. 

Q. How often did you eall to see him when he was 
in the hospital here? A. Every day. 
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Q. How long was he there before you put the cast 
on his foot? 

A. Well, that is hard to say, because in the first 
place, I never put a cast on until the swelling has 
subsided sufficiently. It is not good surgery. 

Q. You did not put that one on for about eight or 
ten days? A. Very likely. 

Q. Yes. A. Yes. 

Q. How long did it remain on? A. Which ? 

Q. The cast? 

A. Well, assuming that I didn’t put it on for 
eight days, that would be the 16th, and he was dis- 
charged on the 24th of April; so the case was on that 
length of time. 

@. You took the cast off on the 24th of April? 

A. After an X-ray was taken. [322] 

Q. You took the cast off before the X-ray was 
taken. A. I don’t think so. 

Q. Didn’t you? 

A. No, I think I had it taken afterwards. 

Q. And he was immediately discharged ? 

A. Yes. 

Q. What do you do when you discharge a patient 
from the hospital here? A. Beg your pardon. 

Q. What do you do when you discharge a pa- 
tient? Have you any formal method of discharging 
patients from the hospital here ? A. No. 

Q. Just tell him to go; he’s finished ? A. Yes. 

Mi. WICKERSHAM.—That’s all. 
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Redirect Examiiation. 
(By Mr. ZIEGLER.) 

Mr. ZIEGLER.—If the Court please, the ques- 
tion that I desire to ask is perhaps more properly 
direet than it is redirect, and I ask the permission 
of the Court to ask it. I omitted to ask Doctor 
Story a question. 

The COURT.—You may ask it. 

Q. Doctor, assuming that Mr. McHugh’s foot, 
where it was fractured, is by measurement all the 
way around his foot, approximately one-half an 
inch larger than the right foot, I will ask you to 
state whether or not that condition is usual or un- 
usual where there has been a fracture? 

A. A half an inch? 

Q. Yes. [823] 

A. With a small fracture like that? 

@ Yes. 

A. Well, that is rather large, but it might pos- 
sibly be. 

Q. I will ask you if, where a bone is fractured in 
any of the limbs or the foot, whether or not 
after the healing has been finished, it is larger than 
it was before the injury ? A. Yes 

Q. That is the usual condition for it to be larger? 

B., VCs. 

Q. And it varies in different fractures? 

A. Yes; you take the foot for instance, or the leg, 
a fracture you know, there, you would have a 
shortening of the foot. 

Q. And by measuring around the fracture, around 
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the leg or the limb, would it be larger than it was 
normally or not? A. Yes; it would be larger. 

Q. Would that same condition obtain in any other 
fracture ? A, Ve, sin. 

Q. Doctor, you saw Mr. McHugh in court here yes- 
terday when Doctor Mustard was testifying? 

A. Yes; I saw him. 

Q. That so far as you know, is the only time you 
have seen him? 

A. Well, I may have seen him, but he never came 
up— 

Q. (Interrupting.) Well, you mean by that state- 
ment that he has never been to you for treatment? 

A. No; I never treated him, 

Q. You don’t recall whether you saw him or not? 

A, No. 

@. At the present time that’s all. 

Mr. WICKERSHAM.—That’s all. [324] 

Mr. ROBERTSON.—Under a stipulation or 
agreement made with counsel, we now offer to read 
certain parts of an affidavit. 

The COURT.—Any objection ? 

Mr. WICKERSHAM.—No; I have no objection 
to the jury being excused, but I think I will have 
an objection to the testimony. 

The COURT.—The jury may retire for a few 
minutes. 

(Whereupon the jury retired.) 

The COURT.—I understand that it is a part 
of the affidavit of Mr. Zeigler. 

Mr. WICKERSHAM.—TI just make the general 
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objection, may it please the Court, that it is in- 
competent, irrelevant aifd immaterial. 

Mr. ROBERTSON.—I would also like to read at 
the same time the stipulation. 

Mr. WICKERSHAM.—Well, I object to read- 
ing that. 

Mr. ROBERTSON.—Then I ask the Court to in- 
struct the jury that it is under the stipulation, just 
so the jury will realize that it is being put in as 
evidence. 

The COURT.—I’ll instruct the jury right now. 

(Jury returns to box.) 

Mr. ROBERTSON.—I now make an offer to 
read, if the Court please, from the affidavit of A. H. 
Zeigler, certain testimony that we contend the wit- 
ness Alice McNutt would give if personally present, 
pursuant and under the stipulation which I will file 
in the case. 

Mr. WICKERSHAM.—To that we make the 
objection which I have made already—that it is 
incompetent, irrelevant and immaterial. 

The COURT.—Objection overruled. [825] 

The COURT.—Gentlemen of the Jury: Coun- 
sel is about to read to you the statement contained 
in the affidavit for a continuance made last fall by 
Mr. Zeigler, as to what one, Alice McNutt, would 
testify to, to get a continuance of the case. Under 
the law, if the opposing counsel admits that an ab- 
sent witness will testify to certain facts set forth 
in the affidavit, a continuance will not be granted 
on that ground alone. So, under that stipulation, 
Judge Wickersham, as counsel for defendant, ad- 
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mits that if Alice McNutt were present and testi- 
fying from the witness-stand, she would testify 
as set forth in the affidavit of Mr. Zeigler, which 
counsel is about to read to you. 

Mr. ZEIGLER.—If the Court will pardon me, I 
think it should be stated that this witness has been 
subpoenaed for this trial, but in order not to havea 
continuance of this trial, Judge Wickersham stipu- 
lated that if she were here, she would testify so. 

The COURT.—The said witness has been sub- 
poenaed, but in order not to have a continuance 
of the trial, the stipulation was made that this af- 
fidavit may be read as the testimony of Alice Me- 
Nutt which she would give if she were present. 

Mr. ROBERTSON.—The part referred to is as 
follows: ‘‘That the witness, Alice McNutt, if pres- 
ent in court, would testify that she had been resid- 
ing in Ketchikan, Alaska, since April 1, 1922; that 
during said time she knew the plaintiff, Bernard 
McHugh; that he lived in a cabin near her; that 
she often saw McIIugh therein, as well as in her own 
house; that while he was around his house and in 
her own house, he never limped on the foot that he 
claimed has been permanently [3826] injured; that 
he actually told her that he had to limp on it when 
he went down town, as he was going to get a piece 
of change from the company, meaning the defend- 
ant corporation; that it was difficult to always keep 
limping when walking about town, because he 
stated, ‘My foot is just as good as any one’s.’ 

‘‘That on or about May 16, 1922, he was prepar- 
ing to go to some camp to work, but changed his 
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mind and told her that he was able to work, but that 
he was going to get wages from the company all 
summer, and that he could also sell intoxicating 
hquor on the side, because he could keep up the 
limping, and the Chief of Police and the authorities 
would pity him and he could get by in that way.’’ 

The COURT.—Gentlemen of the Jury, I want to 
further instruct you that Judge Wickersham ad- 
mits that if the witness were present, she would 
testify to that effect, but he does not admit that the 
statements made are true, but simply that she would 
so testify if she were present. 


Testimony of Mons Halsor, for Defendant. 


MONS HALSOR, ealled as a witness on behalf of 
the defendant, having been first duly sworn to tell 
the truth, the whole truth and nothing but the 
truth, testified as follows: 


Direct Examination. 

(By Mr. ZEIGLER.) 

© You may state vour name? 

A. My name is Mons Halsor. 

@. Where do you lve? A. Ketchikan. 

Q. Have you been subpoenaed as a witness in this 
ease, Mr. Halsor? [327] A. Yes. 

Q. Where were you served with a subpoena? 

A. At the Rush & Brown mine. 

Q. What were you doing there? 

A. I was working on the mine, outside of the 
mine there. 

Q. What is your business; what kind of business 
do you follow? A. General work of any kind. 
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Q. General work. Laboring work? A. Yes. 

Q. I will ask you if you have ever been know in 
Ketchikan by the name of Ole? 

A. Well, I always go by that. 

Q. You always go by that name? A. Yes, sir. 

Q. In Ketchikan? A. Yes, sir. 

Q. Were you living in Ketchikan during 1921, 
or any portion of that year? A. Yes. 

Q. 1922? 

A. That’s last year. 19— well, I have been prob- 
ably half of the time out at the Rush & Brown 
mine. 

. Were you in Ketchikan the month of June? 
Yes. 

. 19227 A. Yes. 

. Did you know Barney McHugh at that time? 
. Yes, sir. 

. Where have you seen him before? [328] 

. Il worked together with him at the Rush & 
Brown mine, 1921, before Christmas. 

Q. You worked with him. Did you see Mr. Me- 
Hugh in Ketchikan during that time in the month 
of June? A. Yes, sir. 

Q. Did you see him before that time? 

A. Yes, sir. 

Q. Whereabouts ? 

A. I first see him when he go to the hospital. I 
went and visited bim. 

Q. You visited him in the hospital? A. Yes. 

Q. And after he came out of the hospital, did you 
see him around town? 
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A. Yes, pretty near every day. 

Q. Did he visit you in your cabin? 

“A. Yes, sir. 

Q. How often? 

A. Oh, pretty near every day, every other day and 
so on; twice a day. 

Q. Explain to the jury where that cabin is situated 
and how you get up to that cabin? 

A. The cabin belongs to Bill Ralson. It is be- 
hind Otto Inman’s shop, boat shop, on the water- 
front. 

Q. How do you get to that cabin? 

A. Oh, a kind of crooked alley go down there, with 
poor sidewalks, holes in the planks; almost look 
pretty hard, looks pretty hard to go through there. 

Q. Is there a stairway leading up to it? 

A. There is a stairway goes up, but each side 
steps was broken out of it. [3829] 

Q. Steps were broken out? A. Yes. 

Q. Was it easy or difficult to walk up those stairs ? 

A. Difficult. 

Q. Mr. McHugh came and visited you in your 
house ? A. Yes. 

Mr. WICKERSHAM.—I object to the leading 
questions. 

Q. State whether or not Mr. McHugh visited 
you? 

A. Yes, he came and visited me pretty near every 
day; twice a day; sometimes at night. 

Q. Now, during that time did he ever talk to you 
about his foot? &. Yies. 
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Q. Just tell the jury what he said? 

A. He was drinking at the time and I told him 
he better be careful and not drink any, because it 
might not heal on him; his foot might not heal up, 
and he told me that it’s getting well, pretty well 
along, and he tried to pick around so that he could 
get a piece of change out of the company. 

Q. State whether or not during that time, Mr. 
McHugh was drinking? 

A. Well, I met him on the street lots of times— 

Mr. WICKERSHAM.—Well, I object to that 
statement. You can answer it yes or no. 

The COURT.—Yes. 

A. Yes; he was drinking. 

@. Just describe to the jury his condition when 
you saw him? 

A. Why, I have met him on the street, and I can 
see that he was see-sawing along the street, espe- 
cially at night, before twelve o’clock. 

Q. In what part of town? [830] 

A. In Indian town. 

Q. Did you drink any with him? A. Yes. 

Q. How much? A. Oh, quite a bit sometimes. 

Q. Did he become intoxicated or not? 

A. Yes; he got intoxicated; couldn’t hardly talk 
lots of times. 

. And that was during what month? 

. Month of, month of June. 

. During the month of June? 

. Around the 20th. 

. Now, how long did that keep up, Mr. Halsor? 
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A. Looked to me he kept it wp until the middle 


of July, till I left Ketchikan. 


Q. And vou left the middle of July? A. Yes. 
Q. Where did you go? 

A. To the Rush & Brown mine. 

Q. You went out there to work? AY Wes, sit: 
Q. Have you been working there ever since? 

A. I have been working until I was subpoenaed. 
Mr. ZETGLER.—That’s all. 


Cross-examination, 


(By Mr. WICKERSHAM.) 


Q. Ole, you’re a friend of Barney’s, aren’t vou? 
A. Yes. 

Q. Very dear friend? A. We used to. 

Q. Used to. Visited with him frequently? [331] 
A. Oh, sure. 

Q. When he was sent to the hospital, vou went to 


eall on him? A. I did. 


Q. And you were friends? x. Ve, sir 

Q. Do you know Hughie Gillis? A. No. 

@. You don’t know him? A. No. 

Q. Where were you last Friday evening, Ole, 


about eight or nine o’clock? 


o ) dont know. I go out lots of times out in 


the street. 


Q. Were you down at the Stedman Hotel Friday 


or Saturday evening? 


A. 1 ean’t remember now. I don't think I was. 


I am not sure. 


Q. You wouldn’t be sure. Don’t you know that 
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you were in the Stedman Hotel Friday or Satur- 
day evening? A. I can’t remember. 

Q. Didn’t you see Hughie Gillis there and talk 
to him? A. Where is he? Is he in here? 

Q. That’s the man there (pointing). 

A. Oh, yes; that’s the man. 

Q. Did you see him there? A. Yes. 

Q. And you sat there and talked with him quite 
a while, didn’t you, Ole? A. Yes. — 

Q. Barney came in about that time, didn’t he? 

A. Iodidn’rt notice. [332]] 

Q. You didn’t notice that Barney came in while 
you were sitting there, talking to Hughie? 

A. I don’t know. I didn’t take notice of any- 
body. 

Q. You didn’t take notice of anybody else. Well, 
didn’t you talk to Hughie, then and there, about 
Barney and this case? 

A. Well, I don’t think—I doubt it. 

Q. You doubt it? A. I might. 

Q. You might? 

A. I might slip a few words, but I never had any 
thought of it. 

Q. You haven’t thought of it since. Well, now, 
didn’t you say to Hughie Gillis at that time and 
at that place, you and Hughie Gillis being the only 
persons present, sitting there in those chairs— 

A. (Interrupting.) Yes. 

Q. (Continuing.) That you had it in for Bar- 
ney? A. No. 


vs. Bernard Mcllugh. 363 


(Testimony of Mons Halsor.) 

Q. And that you were going to get even with him 
when this case came up? 

A. 1 didn’t; Ididn’t say anything of the kind. 

Q. You didn’t say anything of the kind. 

A. I didn’t mention any person. I didn’t men- 
tion any personal names. 

Q. Well, didn’t you say that? 

A. I didn’t mention any personal names. 

Q. You didn’t? 

A. I didn’t mention any names. 

Q. What? A. I didn’t mention any names. 
[333] 

Q. Well, leave his name out. Did you say 
that about Barney’s case and him? 

A. No, I didn’t mention anything against him or 
nothing. J never had anything against him. 

Q. And didn’t you, at the same time and place, 
you and Hughie being the only ones present, repeat 
this story that you have just told, about Barney’s 
drinking ? 

A. I might have told him that on the street, you 
know. I might have told it on the street. I seen 
somebody on the street maybe. 

Q. I am asking you if you didn’t tell Hughie that 
there at that time? A. Not Barney; not Barney. 

Q. You were talking to him, though? 

A. Yes; talking to him, but not especially about 
Barney. 

Q. Well, you were talking to him about Barney’s 
drinking ? 

A. But he might have took it that way. 
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Q. He might have taken it that way. 

A. He might have took it that way, but I never 
mentioned his name. 

Q. You did not? A.*No, sit” 

Q. Didn’t you, at that same time and place, vou 
and Hughie being the only persons present, tell him 
that you had been engaged in bootlegging and that 
it was easy money, and that just as soon as you 
got some money that you thought you were going 
to get, you would take him into partners and you 
would go bootlegging together? 

A. He urged me— 

@. Now, I ask you a question. Answer that 
question. [334] 

The COURT.—Yes, or no. Youanswerit. Then 
you can explain. 

A. I never promised him to go bootlegging with 
him. 

The COURT.—Well, now, answer the question. 

A. But he asked me to go bootlegging with him, 
but I— 

Q. Interrupting.) Oh, he did. 

A. He asked me to go bootlegging with him and I 
said ‘‘No.’’ 

Q. You have been working over at the Rush & 
Brown Mine? A. Yes, sir. 

Q. Barney and Hughie were over there at work 
at one time for a short time, weren’t they? 

A. Yes, sir. ; 

Q. Both of them together? A. Both together. 

Q. Do you belong to the I. W. W.? 
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A. I belong to the Socialist Party; used to stand 
fort, 

Q. Don't vou belong to the I. W. W? 

A. I am consequently— 

Q. (Interrupting.) Say, yes or no. 

A. No; "T dan’t. 

Mr. ROBERTSON.—I think that is immaterial. 

Mr. WICKERSHAM.—I think it is very ma- 
terial. 

A. I’m a Socialist in mv ideas. 

Q. And isn’t it true that over at the Rush & 
Brown mine, in the presence of Barney and Tlughie 
Gillis, that you told them that you belonged to tne 
I, W. W., and that it was the only wnion and that 
you wound up at that time by denouncing the Gov- 
ernment and the courts and everybody engaged in 
the administration of law— [335] 

Mr. ROBERTSON. ( Interrupting.) Just a 
moment, if the Court please. JI object to that. 

A. If I did— 

The COURT. (Interrupting.) Wait a moment. 

A. If I did— 

Mr. ROBERTSON  (Interrupting.) — Wait a 
moment. J object to that. 

S. wet dtd 

Mr. ROBERTSON. (Interrupting.)—I object to 
it as being incompetent, irrelevant and immaterial 
and not cress-examination. 

The COURT.—I don’t see— 

Mr. WICKERSHAM.—It’s an impeaching ques- 
tion. IJ think we have a right under our statute to 
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show when a man has become so depraved as this 
man evidently is. 

Mr. ROBERTSON.—Now, if the Court please, 
we certainly object to that kind of statement. 

The COURT.—Yes. 

Mr. ROBERTSON.—I want to object to that 
statement and request the Court to instruct the 
Jury to disregard the statement of counsel. 

The COURT. —The jury will be instructed to dis- 
regard it. I think that is entirely improper, Judge 
Wickersham. 

Mr. WICKERSHAM.—I’ll withdraw it and 
apologize to the Court. I didn’t intend to say it in 
that language exactly. 

The COURT.—I don’t think it is material. If 
you can test him as to his veracity in any matter— 

A. We was together once and he said— 

Mr. ROBERTSON.—Wait a moment. [3836] 

The COURT.—I sustain the objection. 

Mr. WICKERSHAM.—We take an exception, 
may it please the Court. 

The COURT.—Yes. 

Q. Have you been engaged in bootlegging your- 
self? A. No, sir. 

Q. Didn’t you tell Hughie Gillis that night, down 
at the Stedman, that you had been? 

A. No, sir. Yes; for my own use. 

Q. Oh, just for your own use? 

A. For my own use. 

Mr. WICKERSHAM.—That’s all. 

Mr. ZIEGLER.—I think that’ all. 
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If the Court please, there has been no return on 
the subpoena issued Monday morning for Doctor 
Ellis, from the west coast, and | anticipated that 
they would be in town yesterday. I have heard 
nothing from them, whether he is coming in obedi- 
ence to the subpoena or not, and for that reason I 
take it that he may be in town to-day, and if the 
Court will let the case go over now until two o’clock, 
it may be that he will arrive in town. Of course, if 
he doesn’t we can’t ask for any further indulgence. 

Mr, WICKERSHAM.—I won’t make any objec- 
tion. I think we ought to have fairness. 

The COURT.—I think so too. Probably, I’ll give 
vou till later along in the afternoon. 

Mr. WICKERSHAM.—I won’t object to their 
putting him on any time before the case is con- 
cluded. 

(Whereupon recess was taken until 2 P. M. this 
day.) [337] 

2 o'clock P. M., March 28, 1923, Wednesday. 
Court met pursuant to recess. 

Mr. ROBERTSON.—I want to recall Mr. Pollow 
and ask one question. 

The COURT.—You may. 

Testimony of O. W. Pollow, for Defendant 
(Recalled). 

O. W. POLLOW, recalled as a witness on behalf of 
the defendant, having been previously duly sworn, 
testified as follows: 

Direct Examination. 
(By Mr. ROBERTSON.) 
Q. Mr. Pollow, will you kindly state how far, or 
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to what extent, the bail on this coal tub would clear 
the rear rim of the coal tub? 

A. The bail in falling back ? 

A. Yes, sir; in falling backwards oy in being 
moved back down over in its are (illustrating), the 
bail being moved back over that way, due, of course, 
to the tub swinging up that way (indicating) ; how 
much clearance would there be between the bail and 
the rim of the tub? A. About six or eight inches. 

Mr. ROBERTSON.—That’s all. 

Mr. WICKERSHAM.—No questions. 

Mr. ROBERTSON.—Defendant rests. 

Whereupon the plaintiff, further to maintain the 
issues on his part, introduced the following evi- 
dence, to wit: 


REBUTTAL. 


Testimony of Hughie Gillis, for Plaintiff (Recalled 
in Rebuttal). 


HUGHIE GILLIS, recalled as a witness on be- 
half of the plaintiff, having been previously duly 
sworn, testified as follows: [338] 


Direct Examination. 

(By Mr. WICK ERSHAM.) 

Q. Mr. Gillis, state your name, please? 

A. Hughie Gillis. 

Q. Where do you reside now? 

A. At Hyder, Alaska. 

Q. How do you happen to be here at Ketchikan at 
this time? 
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A. I came up on the last boat from Hyder, as a 
Government witness. 

Q. In another case? A. Yes, sir. 

Q. When did you come? 

A. I got into town about two o’clock last Thurs- 
Gay, I beheve; two o’clock last Thursday. 

Q. Are you engaged in any work at Hyder? 

A. Yes, str. 

Q. Are you going back when your service is over 
here? Ay Tanvend 16; yes. 

Q Do vou know this man Ole, or what is his 
name ? 

Mr. ZIEGLER.—Halsor. 

Q. Mons Halsor? A. Who? 

Q. Mons Halsor, who was on the witness-stand 
this morning? mee es, sir; but only ‘by “‘Ole”’ 

Q. Did you have occasion to meet him last Friday 
or Saturday evening at any time? 

A. On Friday, I believe it was; Friday afternoon. 

Q. Where? A. In the Stedman Hotel. 

Q. Did you have any conversation with him 
there? [339] me [did; yes: 

Q. Who was present besides you and Ole? 

A. Well, there was quite a few in the hotel and 
sitting room. 

Q. Who was talking with you and Ole? 

A. Just him and I alone. 

Q. What time of the day was it, do you think? 

A. It was in the afternoon, but I can’t say exactly 


what time it was. 
Q. Who else was there at that time, that you 


knew ? 
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. Well, Barney McHugh was there. 

Q. Yes. 

A. He come in, and we were talking a little while. 
Q 

A 


> 


. Was Barney talking to you and Ole? 
. No, sir. 

Q. Now, if you had any conversation with Ole at 
that time about this case and about Barney Me- 
Hugh, I wish you would state it. 

Mr. ZIEGLER.—Just a moment, if the Court 
please. I don’t think that is a proper question. 
He has asked the impeaching question of the witness 
Halsor on the stand. 

The COURT.—Yes; objection sustained. 

Q. At that time and place, you and Ole being 
alone and talking together, what did he say to you 
about ‘getting even with Barney McHugh? 

A. Well— 

Q. Go ahead. 

A. He said that he would get even with that dude 
the day of his trial in his case with the steamship 
company. 

Q. Did he say anything else in relation to that 
matter? [340] 

A. Well, yes; he told me the reason first. ‘There 
was a grudge between them. He claimed that 
Barney McHugh stole five gallons of moonshine out 
of his cabin. 

Q. And he was going to get even with him for it? 

A. Exactly, them were the very words he said. 

Q. What did you say in answer to that? 

Mr. ROBERTSON.—That is immaterial, if the 
Court please. 
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The COURT.—Yes. 

Q. How long have you known Ole? 

A. Well, I met him out at the Rush & Brown 
mine. 

Q. When? 

#&. The last of the year 1921. I think it was just 
before Christmas. 

Q. Who was with you when you met him there? 

A. Well, Barney McHugh and others were there. 

Q. Do you remember having any conversation 
with Ole there? 

Mr. ZIEGLER.—Just a moment, if the Court 
please. We object to that, any conversation at that 
time, as incompetent, irrelevant and immaterial. 
Before this accident happened. 

Mr. WICKERSHAM.—Well, it has reference to 
the other impeaching question I asked Ole. 

Mr. ROBERTSON.—That question is not per- 
mitted. The Court ruled that out. 

The COURT.—What is that? 

Mr. WICKERSHAM.—In respect to his being 
a member of the I. W. W., and the other statement 
that I made, the other question that I asked at that 
time. 

The COURT.—Yes. 

Mr. WICKERSHAM.—We offer that for the 
purpose of impeachment. [841] 

The COURT.—Objection sustained. 

Mr. WICKERSHAM.—We desire to make the 
offer in the record, may it please the Court. 

The COURT.—You may. 

Mr. WICKERSHAM.—We offer to show by this 
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witness and by Barney McHugh also, who has ap- 
peared as a witness, that at that time and place they 
were talking with this man and he was talking gen- 
erally to people around him, and that he announced 
publicly that he was an I. W. W., and that it was 
the only union and the best union and then began 
a general denunciation of the Government of the 
United States and its officers. We offer to prove 
that by these two witnesses. 

The COURT.—Offer denied. 

Mr. WICKERSHAM.—We note an exception. 

Mr. ZLEGLER.—Now, if the Court please, I 
think that the jury ought to be instructed that they 
are not to take that into consideration, because that 
opens up the question as to whether or not this man 
himself may not have been an I. W. W., and Mc- 
Hugh, and we— 

The COURT. (Interrupting.) Just wait a mo- 
ment. The jury will be properly instructed on that 
point when the time comes for so doing. I told you 
that this morning. 

Mr. WICKERSHAM.—That’s all. 


Cross-examination. 
(By Mr. ROBERTSON.) 

Q. How long have you known Ole? 

A. Well, as I said, I knew him up at the mine 
there, during the time I was there. J think it was 
about two weeks, so far as I remember, and then I 
met him here a couple of times [342] you see, 
coming in, and after coming in from Hyder last 
week, 

Q. You had not seen him any time between? 
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A. I can’t remember having seen him. 

Q. Did you know him before you met him at the 
Rush & Brown mine ? 

A. I don’t think I did. I don’t remember having 
met him before. 

Q. Did you know ‘Barney McHugh before that? 

A. I did; yes, sir. 

Q. How long had you known Barney ? 

A. I think it was some time in September, 1920, 
that I first seen Barney. 

Q. Did you live in Ketchikan at that time? 

A. No; no. 

Q. Do you personally know whether or not this 
statement that you say Ole made to you, was true? 

A. Which statement ? 

Q. In which he said that, in which you said that 
he told you that Barney McHugh had stolen five 
gallons of moonshine. Do you know whether or 
not that was true that Barney ‘McHugh did steal 
five gallons of moonshine from him? 

A. I don’t know anything about it, only Ole told 
me. 

Q. You know nothing whatsoever about it? 

A. No, sir. 

@. You have been an interested spectator at this 
trial since its commencement, haven’t you? 

A. I was here a while every day. 

Q. And you are quite interested in secing the out- 
come in Mr. McHugh’s favor? [343] 

A. I can’t say that I am. 

Q. And you have been during the entire trial of 
this case? A. I ean’t say that I am. 

Q. You can’t say that you are? 
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A. No; I don’t see why; I don’t see why I should. 
McHugh isn’t anything to me more than a slight 
acquaintance. 

Q. McHugh is only a slight acquaintance ? 

A. Yes. 

Q. And Ole is a still slighter acquaintance ? 

A. Yes; he is. There's hundreds of workingmen 
that I am better acquainted with than Mr. McHugh. 

Mr. ROBERTSON.—That’s all. 

Mr. WICKERSHAM.—That’s all. 


Testimony of J. H. Mustard, for Plaintiff (Recalled 
in Rebuttal). 


J. H. MUSTARD, recalled as a witness on behalf 
of the plaintiff, having been previously duly sworn, 
testified as follows: 


Direct Examination. 

(By Mr. WICKERSHAM.) 

Q. Doctor Mustard, you have been sworn in this 
case? A. Yes, sir. 

Q. When did the plaintiff in this case come to see 
you the first time about his foot? 

A. About the middle of May. 

Q. Last year? A. Last year. 

Q. Please state to the court and jury the condi- 
tion of his foot when you first saw it? 

Mr. ROBERTSON.—Well, that is not proper re- 
buttal. 

Mr. WICKERSHAM.—As to the appearance and 
general condition of his foot? [344] 

Mr. ROBERTSON.—If the Court please, that is 
not proper rebuttal. 
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Doctor Story’s statement. 

The COURT.—But he testified to that on his ex- 
amination ifeehief. It is a part of your ease in 
chief and the doctor testified to that—as to the con- 
dition of the foot when he first saw it. 

Mr. WICKERSHAM.—We offer it, of course, 
in rebuttal of Doctor Story’s statement or testimony. 

The COURT.—I understand what your purpose 
is, but it is a part of your case in chief. Doctor 
Mustard testified to the condition of the foot when 
he first saw it. 

Mr. WICKERSHAM.—Well, if it is in the ree- 
ord. My memory is that it doesn’t show the facts 
that we have in contemplation now as to the dis- 
coloration. 

The COURT.—Any objections to the reporter’s 
reading it out? 

Mr. ROBERTSON .—We think that this is going 
to be an endless proposition. 

The COURT.—Why, certainly; I’m with you if 
you have any objection. 

Mr. ROBERTSON.—Yes, sir; we object to it. 

The COURT.—The jury will retire and it may 
be read to the court. What is your question, Judge 
Wickersham ? 

Mr. WICKERSHAM.—My question is as to the 
condition and appearance of his foot at the time he 
first examincd it, about the 15th of May, 1922—the 
outside appearance of the foot. 

Mr. ROBERTSON.—We object to that as not 
proper rebuttal. 
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(Testimony of J. H. Mustard.) 

The COURT.—Objection overruled. It is with 
reference to [345] the outside appearance of the 
foot. 

A. The foot was discolored somewhat and con- 
siderably swollen, the first time I saw it. 

Q. To what extent was it discolored and where? 

A. Oh, it was—when the shoe had been removed 
and the stocking and the foot remained on the floor 
for a few minutes, it was discolored a darkish red, 
whereas the other foot was not. 

Q. How much of a swelling was there of the foot 
at that time? 

A. I didn’t take any measurements. There was 
a fair degree. 

Q. Was it recent or apparently of some age? 

A. The condition of the skin was a rather un- 
healthy condition. That is found after any frac- 
ture. As to whether the swelling was recent or not, 
I couldn’t say from looking at it; that is a matter of 
deduction. 

Q. You know the history of the case? 

A. Yes, sir; slightly familiar with the case. 

Q. Assuming that the cast had been taken off his 
foot on the 24th of April, was the foot in any differ- 
ent situation than you would have expected of that 
sort of operation at that time? 

Mr. ROBERTSON.—We don’t think there is a 
proper foundation laid for that, if the Court please. 
It seems to me you would have to first show that he 
knew the actual condition when the cast was taken 
off. 
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(Testimony of J. H. Mustard.) 
The COURT.—Yes; I think so; and I don’t think 
the doctor is In a position to say what the condition 


of the foot was when the cast was taken off. 
Mr. WICKERSHAM.—AII right. 


Cross-examination. 
(By Mr. ROBERTSON.) [346] 

Q. The foot still has some discoloration ? 

A. Possibly some. 

Q. I mean when you were noticing it yesterday? 

A. It may have some. 

Q. And the plates that vou saw, doctor, state 
whether or not they showed a perfect healing of the 
fracture 7 me Perrect; yes, sif. 

Mr, ROBERTSON.—I think that’s all. 

Mr. WICKERSHAM.—That’s all. 


Testimony of John G. Young, for Plaintiff (Re- 
called in Rebuttal). 


JOHN G. YOUNG, recalled as a witness on be- 
half of the plaintiff, having been previously duly 
sworn, testified as follows: 

Direct Examination. 
(By Mr. WICKERSHAM.) 

Q. Mr. Young, referring to this bucket which 
came up from the hold of the steamer ‘‘Latouche”’ 
and which you testified was out of order on the 
night of March eight and ninth, 1922, state whether 
it had any beckets or ropes attached to it in any 
way for the purpose of pulling it? 

Mr. ROBERTSON.—Now, if the Court please, 
that is not proper rebuttal. M1. Young has already 
testified to that. 
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(Testimony of Harry Gillis.) 

The COURT.—I’m inelined to think so. 

Mr. WICKERSHAM.—Well, we offer to show 
that he will say that there were none on it, but if 
that is the Court’s recollection, we will let it go at 
that. 

The COURT.—Yes, he testified to that. 

Mr. WICKERSHAM.—Well, I don’t want to 
have any misunderstanding on the part of the Court 
as to what he did testify to. Huis testimony is in 
the record. 

The COURT.—Objection sustained. [347] 

Mr, WICKERSHAM.—We offer to show by this 
witness, that there were no ropes or beckets on the 
bucket at that time. 

(Testimony of witness on examination in chief 
read by reporter.) 

The COURT.—I don’t think you can show that 
by his testimony, because he says he does’t remem- 
ber. 


Testimony of Harry Gillis, for Plaintiff (Recalled 
in Rebuttal). 


HARRY GILLIS, recalled as a witness on behalf 
of the plaintiff, having been previously duly sworn, 
testified as follows: 


Direct Examination. 
(By Mr. WICKERSHAM). 
Q. Mr. Gillis, you were on the stand before? 
A>. Wes sir 
Q. What time did you go to work on the night of 
March 8, 1922, in the hold of this boat. 
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(Testimony of Harry Gillis.) 

A. It was about one; about one thirty. 

Q. About one thirty? 

A. Somewheres around there. 

Q. Was any instruction given to you at that time, 
or at any time on that boat by Mr. Pollow, the mate, 
or by any other officer or any other person on the 
boat, in regard to the manner of handling these 
buekets ? a, SENOS sir. 

Mr. ROBERTSON.—We object to that as not 
proper rebuttal. This man has already testified to 
that on his case in chief. 

The COURT.—Objection overruled, 

A. No, si? 

Q. What is that? He NO, Sir. 

Q. Did you see him in the hold, giving any in- 
structions about anything that mght? 

A. No, sir. [348] 

Q. Was he there at any time giving anv instruc- 
tions while you were there, before Barney was hurt? 

A. I wasn’t there before Barney was hurt. 

Q. I say, was he there at any time, giving any in- 
structions, before he was hurt. 

A. I don’t know, I wasn’t there. 

Mr. ROBERTSON.—He wasn’t there before 
Barney was hurt. 

Q. But from the time you came there until—did 
you hear him give any instructions about the hand- 
ling of these buckets? #. Wo, sit 

Mr. WICKERSHAM.—Now, we offer to show 
by this witness about the becket. 

The COURT.—He has already testified to it in 
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(Testimony of Harry Gillis.) 
the examination in chief. It’s a part of your case 
in chief? It will be endless if I let this testimony 
goin. They cannot testify on the same subject back 
and forth. 

Mr. WICKERSHAM.—Well, we will be very 
brief. 

The COURT.—He has already testified to that 
plainly and repeatedly. 

Q. Did you testify before which side of the hold 
Barney and his bucket crew were working on? 

A. Yes, Sir 

Q. You did testify to that? 

A. Yes, sir; I think I did. I wouldn’t swear to 
it, though, Judge. 

The COURT.—Yes; he testified that it was on 
the starboard side. 

Mr. WICKERSHAM.—That’s all. 


Cross-examination. 

(By Mr. ROBERTSON.) [3849] 

Q. I understood you to say, then, that you didn’t 
go to work until after Barney was hurt? 

A. I didn’t; absolutely not. 

@. And you weren’t on the ship at that time? 

A INO, sing 

Mr. ROBERTSON.—That’s all. 
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Testimony of Frank Williams, for Plaintiff (Re- 
called in Rebuttal). 


FRANK WILLIAMS, recalled as a witness on 
behalf of the plaintiff, having been previously duly 
sworn, testified as follows: 


Direct Examination. 
(By Mr. WICKERSHAM.) 

Q. What time did you go to work in the hold of 
the steamer ‘‘Latouche” that night? 

A. One o’clock after midnight. 

Q. I will ask you then, if Mr, Pollow, the mate, 
or any other officer of the boat, or any one else gave 
you and the men who were working there, or any of 
vou in the hold that night, any instructions about 
how to manage those buckets? 

A. Not till after Barney McHugh got hurt. 

Q. Not till after Barney was hurt? 

#@. Wes, sir. 

Mr. WICKERSHAM.—We want to ask this wit- 
ness the same question about the beckets. I don’t 
know whether he testified to that or not before. 
What is the Court’s memory? 

The COURT.—I don’t remember about this wit- 
ness. I think he was asked the question on cross- 
examination. I’m inclined to think so, 

Mr. WICKERSHAM.—We want to ask him the 
question then. 

Q. Were there any ropes or attachments to 
handles on the si of the front of the bucket here 
(indicating) or anywhere [3850] on the bueket 
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(Testimony of Frank Williams.) 
for the purpose of managing the bucket or turning 
it or pulling it in any way? 

Mr. ROBERTSON.—I object to that as leading 
and nor proper rebuttal. This witness testified on 
his case in chief, as to what his recollection of that 
was, if the Court please, and I will ask that my 
recollection of that be corroborated by the reporter’s 
notes. 

(Whereupon matter referred to was read by re- 
porter from his notes.) 

Mr. WICKERSHAM.—That’s all. 


Cross-examination. 
(By Mr. ROBERTSON.) 

Q. You didn’t go to work until after one o’clock ? 

A. One o’clock after midnight. 

Q. Pardon me? 

A. One o’clock after midnnght. 

Q. And the mate did give some instructions after 
Barney McHugh was hurt? A. Afterward; yes. 

Q. You remember that quite distinctly? 

A. Yes, sir; and he split us up on them two tubs. 

Q. What? 

A. He was laying the tub aside and he puts two, 
the two of us, one on each bucket, and that made 
four on to a bucket. 

Mr. ROBERTSON.—That’s all. 
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Testimony of Alvin Sodaberg, for Plaintiff (Re- 
called in Rebuttal). 


ALVIN SODABERG, recalled as a witness on 
behalf of the plaintiff, having been previously duly 
sworn, testified as follows: 


Direct Examination. 
(By Judge WICKERSHAM.) [3851] 

Q. Mr. Sodaberg, when did you go to work that 
night ? A. At one o’clock. 

Q. At one o’elock? A. Yes. 

Q. Did this mate, Mr. Pollow, at any time, or any 
officer of the boat, or any other person, give you or 
the men there engaged in that work any instructions 
that night or at any time with respect to handling 
those buckets? A ING, sit. 

Mr. WICKERSHAM.—That’s all. 

Cross-examination. 
(By Mr. ROBERTSON.) 

Q. Didn’t give any instructions at all that 
night? A. Not as to how to handle the buckets. 

Q. Never said a word about it at all? 

A. No, sir. 

Mr, ROBERTSON.—That’s all. 
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Testimony of Bernard McHugh, for Plaintiff (Re- 
called in Rebuttal). 


BERNARD McHUGH, the plaintiff herein, wpon 
being recalled, having been previously duly sworn, 
testified as follows: 


Direct Examination, 
(By Mr. WICKERSHAM.) 

Q. What time did you get to work that mght on 
the ‘‘Latouche’’? A. Seven o’clock. 

Q. Seven o’clock in the evening? 

A. In the evening. 

Q. Did this mate, Mr. Pollow, or any other officer 
of the boat then, or at any time, before you were 
hurt at about one o’clock give you or the men in 
your presence, any instructions [352] with re- 
spect to handling these, with respect to the manner 
of handling these tubs? 

A. There was no instructions given to me or the 
men in the hold during the working hours that I 
worked aboard the boat. 

Mr. WICKERSHAM.—That’s all. 


Cross-examination. 
(By Mr. ROBERTSON.) 

Q. Do you hear pretty well now, Barney? 

Mr. WICKERSHAM.—Well, now, we object to 
that. He asked Barney all about his hearing be- 
fore, eyesight and everything else. 

Mr. ROBERTSON.—AII right. 

Mr. WICKERSHAM.—Now, may it please the 
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Court, I want to introduce in evidence the original 
answer in this ease. 

Mr. ROBERTSON.—We object to it as incompe- 
tent, irrelevant and immaterial. 

Mr. WICKERSHAM.—Oh, I think it is material. 

The COURT.—It may be received in evidence. 

Whereupon defendant’s original answer herein 
Was received and marked in evidence Plaintiff’s 
Exhibit , Which said exhibit is in words and 
figures as follows, to wit: 


Plaintiff’s Exhibit ——. 


‘*In the District Court for the District of Alaska. 
Division Number One at Juneau. 


No. 2212-A.—(566-KA). 
BERNARD McHUGH, 


Piatt, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 
ANSWER. 


Comes now defendant and, for answer to the com- 
plaint herein, admits, denies and alleges: 
1G 
Defendant admits paragraph I of the complaint. 
II. 

Defendant admits that on or about the Sth day of 
March, 1922, at Ketchikan, Alaska, plaintiff was 
employed by defendant as a stevedore or longshore- 
man in unloading coal from the Steamship ‘La- 
touche,’ which vessel was then owned and being 
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operated by defendant; and the defendant denies 
each and every other [853] allegation contained 
in paragraph II of said complaint. 

TET, 

Defendant denies paragraph III of said com- 
plaint. 

IV. 

Defendant denies paragraph IV of said com- 
plaint. 

Me 

Defendant denies paragraph V of said complaint. 

AND AS A FURTHER, SEPARATE AND 
FIRST AFFIRMATIVE DEFENSE, defendant 
alleges: 

It: 

That defendant is now and at all times herein- 
after mentioned was a corporation organized and 
existing under and by virtue of the laws of the 
State of Nevada and engaged in and authorized to 
engage in the business of a common carrier in the 
territory of Alaska, and that it has paid its annual 
corporation lheense tax last due to said territory. 

IT, 

That on or about March 8th, 1922, defendant em- 
ployed plaintiff together with and as a member of 
a gang or crew of stevedores or longshoremen in the 
unloading and discharging of coal from the defend- 
ant’s steamship ‘Latouche’ on to a dock or wharf 
at the port of Ketchikan, Alaska; that all of said 
stevedores and longshoremen, including plaintiff, 
were then and there of full age and experienced in 
the unloading and discharging of coal from vessels 
on to docks and wharves at said port, and were then 
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and there fellow-servants of each other and of plain- 
tiff and engaged in the same common and general 
employment, i. e.: unloading and discharging coal 
from said vessel at said port, and were sufficient in 
numbers to perform said work, according to the 
eustomary and usual manner of performing the 
same, with safety to themselves and to plaintiff; 
that said vessel was then and there lying in the tidal 
and navigable waters of the North Pacifie Ocean, 
1. e.: Tongass Narrows, in the territory of Alaska, 
and was then and there made fast by lines or ropes 
to a certain dock or wharf that extended out into 
said waters, and was then and there fully equipped 
with coal tubs and other appliances, in safe, sub- 
stantial and seaworthy eondition, necessary for and 
ordinarily used in said work and on and about 
steamships similar to said vessel; that, while so em- 
ploved, plaintiff and two of his said fellow-servants, 
with plaintiff’s acquiescence aud assistance, all of 
whom then and there well knew that such was not 
the customary manner of performing said work 
and of the danger likely to result therefrom, volun- 
tarily, carelessly and negligently and while aboard 
said vessel sought to and did move a certain tub, 
that was used to carry coal in and out of the hold 
of said vessel, by shoving on said tub from the rear- 
ward, instead of, as they then and there well knew 
was customary, proper and safe, moving said tub 
forward by pulling on the beckets with which for 
that purpose said tub was provided and by which 
said tub could have been safely moved, and that said 
plaintiff and his said fellow-servants by their said 
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shoving on said tub forced the body of said tub for- 
ward and caused the handle with which said tub was 
provided to fall rearward, and plaintiff, being so 
negligently at the rear of said tub, was struck by 
said handle as it so fell rearward under the forward 
impetus so given to the body of said tub by the said 
negligent shoving of plaintiff and his said fellow- 
servants; and that said careless, voluntary and neg- 
ligent acts aforesaid of said plaintiff and of his 
said fellow-servants, so committed by them with 
knowledge and experience of the proper and safe 
manner of performing them and of the danger 
likely to result by performing them in the manner 
in which they did, were the direct and proximate 
cause of the injury, if any, sustained by plaintiff 
while in said employment, and that all of said acts 
as well as said injury, if any, were entirely beyond 
the control of and in no wise caused by the defend- 
ant. [304] 

AND AS A FURTHER, SEPARATE AND 
SECOND AFFIRMATIVE DEFENSE, defend- 
ant alleges: : 

fe 

That defendant is now and at all times herein- 
after mentioned was a corporation organized and 
existing under and by virtue of the laws of the 
State of Nevada and engaged in and authorized to 
engage in the business of a common carrier in the 
Territory of Alaska, and that it has paid its annual 
corporation license tax last due to said territory. 

II. 

That on or about March 8, 1922, the plaintiff, 

being then and there a man of full age and experi- 
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ence in the unloading and discharging of coal and 
freight from vessels on to docks and wharves at the 
Port of Ketchikan, Alaska, and knowing the dan- 
gers and risks incident and appurtenant to such 
work and of work on or about steamships while un- 
loading and discharging coal, was employed by the 
defendant together with and as a member of a gang 
or crew of stevedores or longshoremen who were 
then and there engaged in unloading coal from the 
defendant’s steamship ‘La'Touche’ at said port; 
that said vessel was then and there lying in the tidal . 
and navigable waters of the North Pacific Ocean, 
1. e.; Tongass Narrows, in the Territory of Alaska, 
and was then and there made fast by lines or ropes 
to a certain dock or wharf that extended out into 
said waters, and was then and there fully equipped 
with safe, substantial and seaworthy coal tubs and 
other appliances and equipment necessary for and 
ordinarily used in said work and on and about 
steamships similar to said vessel; that said plaintiff, 
being so of full age and so experienced, entered 
upon said employment and knowingly assumed the 
risks and dangers incident thereto and thereafter, 
while aboard said steamship, voluntarily, carelessly 
and with gross negligence on his part, moved and 
assisted to move a certain coal tub, with which 
plaintiff was then and there thoroughly conversant 
and with which he had then and theretofore been 
doing said work without any eomplaint or objection 
to its condition, although he was then and there en- 
tirely familiar with such appliances and with the 
methods of their use, and which tub was used to 
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earry coal in and out of the hold of said vessel, by 
shoving on said tub from the rearward, instead of, 
as he then and there well knew was customary, 
proper and safe, moving and assisting to move said 
tub by pulling on the beckets with which for that 
purpose said tub was provided and by which said 
tub could have been safely moved, and that plaintiff 
by his said shoving and assisting to shove said tub 
forward from the rear caused, as plaintiff then and 
there well knew was likely to result, the handle with 
- which said tub was provided to fall rearward, and 
plaintiff, being so negligently at the rear of said tub, 
was struck by said handle as it so fell rearward un- 
der the forward impetus so given to the body of said 
tub by the said negligent shoving and. assistance in 
shoving of plaintiff; and that said careless, volun- 
tary and negligent acts aforesaid of plaintiff, so com- 
mitted by him with knowledge and experience of the 
proper and safe manner of performing them and 
of the risks and dangers incident thereto and after 
he had assumed said risks and dangers and after he 
had become thoroughly acquainted with and knew 
the exact condition of said tub and made no com- 
plaint or objection whatsoever as to its condition, 
were the direct and proximate cause of the injury, 
if any, sustained by plaintiff while in said employ- 
ment, and that all of said acts as well as said injury, 
if any, were entirely beyond the control of and in 
no wise caused by the defendant. 

WHEREFORE defendant prays that it may go 
hence without day, and that plaintiff recover noth- 
ing by this action, and that defendant have judg- 
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ment against plaintiff for its costs and disburse- 
ments herein incurred. . 
(Signed) <A. H. ZIEGLER, 
(Signed) R. E. ROBERTSON, 
Attorneys for Defendant. [855] 


‘United States of America, 
Territory of Alaska,—ss. 

Willis E. Nowell, being first duly sworn on oath, 
deposes and says: That he is a resident of the 
Territory of Alaska, over the age of 21 years, and 
agent of the corporation defendant; that he has 
‘read the foregoing answer, and knows the contents 
thereof, and that the same is true as he verily be- 
heves; that the reason he makes this verification is 
that there is no president, vice-president or other 
acting head of said corporate defendant now in or 
a resident of said territory. 

(Signed) WILLIS E. NOWELL. 


Subscribed and sworn to before me this 27th day 
of October, 1922. 
(Signed) R. E. ROBERTSON, 
Notary Public for Alaska. 
My commission expires June 20, 19235. 
Copy of the within answer received this 27th day 
of October, 1922. 
WICKERSHAM & KEHOE, 
Of Counsel for Plaintiff.”’ 
Miled Oct. 27, 1922. 
Mr. WICKERSHAM.—I understand, then, from 
What the Court said when this matter was up before, 


392 The Alaska Steamship Company 


that I may also refer to the answer and to the affi- 
davit of Mr. Robertson? 

The COURT.—Yes, I think so. 

Mr. WICKERSHAM.—That is our case, then. 
We rest. 

es: until 4 P. M. this day, March 28, 1923. 

4 P. M., March 28, 1923. 

Court met pursuant to recess. 

Upon statement of counsel for defendant that 
Doctor Ellis had not arrived and no response had 
been received from him, an adjournment was taken 
until 10: 0’clock A, M., March 29, 1923. 


Thursday, March 29, A. D. 1923. 

Court met pursuant to adjournment at 10 o’clock 
A. M. 

Mr. ROBERTSON.—I desire, if the Court please, 
at this time to present a few supplemental instruc- 
tions on behalf of the defendant, and I will give the 
counsel for plaintiff a copy of those. 

I may also say, if the Court please, that the wit- 
ness whom we have been expecting and for whom 
the Court continued the case until this morning, has 
mot arrived, and under the circumstances of the 
case, we will not ask for further time. We would 
like to know whether or not counsel is willing to 
agree that the pictures may go— 

Mr. WICKERSHAM.—No; they may be pre- 
sented to the jury for what they are [356] worth. 

The COURT.—Mark them as exhibits in the case 
under the stipulation of counsel. 

Mr. ROBERTSON.—With that, we rest, if the 
Court please. We desire at this time, if the Court 
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please, to present and file our motion for a directed 
verdict for the defendant in this case; which said 
motion is in words as follows, to wit: 

“Comes now the defendant and respectfully 
moves the Court that the jury be directed to 
return a verdict herein for the defendant and 
against the plaintiff, for the reason that neither 
the law nor the evidence adduced at the trial of 
the above-entitled action is sufficient to support 
or warrant a verdict or judgment for the plain- 
tiff in any sum whatsoever.’’ 

The COURT.—Motion will be denied. 

Mr. ROBERTSON.—We take an exception. 

Thereupon defendant presented in writing and 
filed its requested instruction No. 1, to wit: 

‘‘T instruet you that in law the plaintiff is 
not without fault, if it appears from the eyvi- 
dence that by the exercise of any care and cau- 
tion whieh was, under the circumstances, 
reasonable, practicable and available, he might 
have avoided the injury charged.”’ 

Thereupon the Court refused to give said instruc- 
tion, to which refusal defendant duly excepted. 

Thereupon the defendant presented in writing 
and filed its requested instruction No. 2, to wit: 

‘*T instruct you that it is the duty of an em- 
ployee to exercise ordinary and reasonable care 
in the protection of himself in the performance 
of his work and if he does not do so, and his 
want of care contributes in any degree, however 
slight, to any injury to himself, then he is guilty 
of contributory negligence, and cannot recover 
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damages from his employer, even though the 
employer was negligent. If you find, from a 
preponderance of the evidence, that the plain- 
tiff McHugh, in his work about, or in pulling 
on the rear rim of, the coal tub in the manner 
that he did, did not exercise what was reason- 
able prudence and care under the circum- 
stances, and that his want of care contributed 
to the happening of the injury complained of, 
then your verdict must be for the defendant, 
Alaska Steamship Company.”’ 
Thereupon the Court refused to give said instruc- 
tion, to which refusal defendant duly excepted. 
Thereupon the defendant presented in writing 
and filed its requested [357] instruction No. 3, 
to wit: 

‘‘T instruct you that contributory negligence 
is the want of ordinary care on the part of the 
party injured; that is to say, it is not the want 
of such care as an unusually prudent person 
would take, but the want of such care as an 
ordinarily prudent person would exercise under 
the same or similar circumstances, which, either 
by itself or concurring with the negligence of 
the defendant, if any, proximately causes the 
TG Uy. 

Thereupon the Court refused to give said instruc- 
tion, to which refusal defendant duly excepted. 

Thereupon the defendant presented in writing 
and filed its requested instruction No. 5, to wit: 

‘T instruct you that if you find from the pre- 
ponderance of the evidence that the plaintiff 
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took hold of the rear rim of the coal tub in 
question and pulled or shoved thereon, and that 
when he did so he knew that the bail of said 
eoal tub, if it should fall, could only fall toward 
the rear and not toward the front of said tub, 
and that he could have taken hold of said tub 
by the rim forward of the bail thereon, or by 
handles attached to the lip of the tub, or beckets 
attached to said handles, instead of taking hold 
of said tub by the rear rim thereof, and that 
by so doing he could have moved the tub in 
safety, and that he took hold of the said rear 
rim of said tub and pulling or shoving thereon 
was a dangerous way of eioving said tub, and 
that to take hold of the rim of said tub forward 
of the bail or by handles or beckets attached 
to said handles on the lip of said tub was a 
safe way of moving said tub, and that the plain- 
tiff voluntarily selected a way which he knew 
was a dangerous way instead of a way which he 
knew was a safe way of doing said work, in 
such case the jury will find for the defendant.”’ 
Thereupon the Court refused to give said instrue- 
tion, to which refusal defendant duly excepted. 
Thereupon the defendant presented in writing 
and filed its requested instruction No. 6, to wit: 

‘‘T instruct you that if you find from the pre- 
ponderance of the evidence that the plaintiff 
was directed in moving the coal tub on which 
he was working to move the same forward with 
its lip or nose in a forward position, and to so 
move it forward by pulling on the handles or 


396 


The Alaska Steamship Company 


beckets attached to said handles on the lip of 
said tub, if you find there were any such 
handles or beekets, or by taking hold of said 
tub forward of the bail, and you further find 
that such was a safe way to move said tub, and 
that it had been done, the plaintiff would not 
have been injured, and you further find that 
the plaintiff, instead of adopting this method, 
moved said tub either by pulling or shoving on 
the rear rim, and was injured in consequence 
of so doing, then the plaintiff’s own negligence 
was the proximate cause of the injury, and in 
such case you should find for the defendant.”’ 


Thereupon the Court refused to give said instruc- 
tion, to which refusal defendant duly excepted. 

Thereupon the defendant presented in writing 
and filed its requested instruction No. 7, to wit: 
[358 ] 


‘*T instruct you that if you believe that plain- 
tiff was injured by reason of the bail of the coal 
tub falling against or upon his foot, and if you 
find that the condition of said tub including 
the bail thereof and the trigger or catch, was 
open and obvious to plaintiff, and considering 
his age and intelligence, he should and ought 
to have known the danger, if any, confronting 
him in the use of said tub, and if you find from 
a preponderance of the evidence that the plain- 
tiff, considering the circumstances surrounding 
him at the time, was not exercising such care 
and prudence in undertaking to do the work 
at which he was engaged that would or should 
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ordinarily be exereised by a person of like age 
and intelligence of plaintiff under similar cir- 
cumstances, then plaintiff cannot recover, even 
though the plaintiff at the time was working 
pursuant to instructions of the defendant, if 
you should so find.” 
Thereupon the Court refused to give said instrue- 
tion, to which refusal defendant duly excepted. 
Thereupon the defendant presented in writing 
and filed its requested instruction No. 8, to wit: 

““T instruct you that if you find that the 
plaintiff was injured by reason of the bail of 
the coal tub in question falling upon or against 
him, and if you find from a preponderance of 
the evidenee that the condition and manner in 
which said bail was operated and held in place 
and released was open and obvious to plaintiff, 
and if you find from a preponderance of the 
evidence that plaintiff was of sufficient intelli- 
gence to comprehend and know, and ought to 
have known, considering his age and _ intelli- 
gence, the danger, if any, surrounding him, 
then plaintiff cannot recover anything in this 
ease even if the defendant company was at 
fault and negligent in allowing said coal tub to 
be used by the plaintiff or in permitting the 
trigger or eatch on the bail thereof to be out of 
order, if you find by the preponderance of the 
evidence that such is the fact and in such case 
you will render your verdict for the defend- 
ant.’’ 


398 The Alaska Steamship Company 


Thereupon the Court refused to give said instrue- 
tion, to which refusal defendant duly excepted. 
Thereupon the defendant presented in writing 
and filed its requested instruction No. 10, to wit: 

*T instruct you further that an employee who 
continues in the service of his employer after 
notice of a defect increasing the danger of the 
service, assumes the risk as increased by the 
defect, unless the master promises to remedy 
the defect; and in the event that the master 
does so promise, the servant may, by relying 
upon such promise, remain in the service of the 
master only for such a time thereafter as would 
be reasonably sufficient to enable the master to 
remedy the defect, and if the master does not, 
within a reasonable time after such promise, 
remedy the defect, then and in such event, if 
the servant continues still in the employ of the 
master, he assumes the risk as increased by the 
defect; and if you believe in this case that the 
tub with which the plaintiff was working, that 
the trigger or catch holding the bail in place 
thereon was defective, and that the defendant 
company promised to remedy the same but 
failed to do so within a reasonable time after 
such promise, and that McHugh continued 
thereafter to work for the defendant knowing 
that the defendant had failed to remedy the 
defect within a reasonable time after such 
promise, then and in such an event, I instruct 
you that McHugh [859] assumed the addi- 
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tional risk of the defect, if any, in said tub, and 
vou will return a verdict for the defendant.”’ 
Thereupon the Court refused to give said instruc- 
tion, to which refusal defendant duly excepted. 
Thereupon the defendant presented in writing 
and filed its requested instruction No. 12, to wit: 
“You are instructed that if McHugh engaged 
with the Alaska Steamship Company in the 
work of unloading or assisting to unload coal 
from the steamship ‘Latouche’ without at the 
time fully understanding or comprehending the 
dangers incident to such work, yet if you find 
that between the time of his employment and 
the time he was injured he learned of ‘those 
dangers, if any, or in the course of his employ- 
ment ought to have known of the lability to 
accident by being hit by the bail of the coal tub 
if the same should fall, it is your duty to find 
that he assumed the risk of such injury as inci- 
dent to his employment, and you cannot at- 
tribute the accident to the negligence of the 
Alaska Steamship Company.”’ 
Thereupon the Court refused to give said instruc- 
tion, to which refusal defendant duly objected. 
Thereupon the defendant presented in writing 
and filed its requested instruction No. 16, to wit: 
‘You are instructed that the Alaska Steam- 
ship Company is not responsible for the negli- 
gence of McHugh’s fellow-servants, if the jury 
believes from the evidence that plaintiff's fel- 
low-servants were guilty of neghgence, and that 
such negligence caused the accident by which 
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plaintiff claims to have been injured. The 
term ‘fellow-servants’ as used in these lustruc- 
tions means those who were engaged with the 
plaintiff in the same work, without any relation 
to each other, except as co-laborers, and without 
rank.”’ 


Thereupon the Court refused to give said instruc- 
tion, to which refusal defendant duly excepted. 

Thereupon the defendant presented in writing 
and filed its requested instruction No. 17, to wit: 


‘You are instructed in this case that if you 
find from the preponderance of the evidence 
that the injury which McHugh elaims to have 
suffered was caused by the negligence of his 
fellow-servants, that is, if his fellow-servants 
so negligently handled, moved, pulled or shoved 
the coal tub with or about which McHugh was 
working, so as to cause the bail or handle 
thereof to fall and strike MeHugh and to cause 
said injury, then your verdict should be for the 
defendant.’’ 


Thereupon the Court refused to give said instruc- 
tion, to which refusal defendant duly excepted. 

Thereupon the defendant presented in writing 
and filed its supplemental requested instruction No. 
1, to Mit: [esd] 


‘*T instruct you that negligence is defined as 
being the failure to observe, for the protection 
of the interest of another person, that degree of 
care, precaution and vigilance which the cir- 
cumstances justly demand, whereby such other 
person suffers injury. 


us. Dernard Mecllugh. 401 


And in this case you cannot find a verdict 
for the plaintiff McHugh in any amount what- 
soever unless vou first find by a preponderance 
of the evidence that the injury, if any, sus- 
tained by him and the damages, if any, incur- 
ring to him by reason thereof, were the result 
of negligence, as hereinbefore defined, of the 
defendant Alaska Steamship Company, or its 
officers, agents, or employees, or by reason of 
some defect or insufficiency due to its or their 
negligence, as hereinbefore defined, in the coal 
tub or bucket with which said plaintiff McHugh 
claims to have been working. 

In this behalf, I instruct you that the mere 
occurrence of the injury, or of the damage 
complained of, if you find by a preponderance 
of the evidence that the plaintiff McHugh did 
sustain said injury and damages, is no evidence 
of negligence on the part of the defendant 
Alaska Steamship Company or of any of its 
officers, agents or employees or that the exist- 
ence of a defect or insufficiency if you so find, 
in said coal tub or bucket was due to its or 
their negligence; and I further instruct you 
that the burden is on the plaintiff McHugh to 
show, by a preponderance of the evidence, that 
the defendant Alaska Steamship Company was 
guilty of negligence, as hereinbefore defined, 
which proximately caused the injury and dam- 
age. The plaintiff McHugh has the burden of 
proving, by a preponderance of the evidence, 
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that the defendant Alaska Steamship Company 
was guilty of negligence.”’ 

Thereupon the Court refused to give said supple- 
mental instruction, to which refusal defendant duly 
excepted. 

Thereupon defendant presented in writing and 
filed its supplemental requested instruction No. 3, 
to wit: 

‘‘T instruct you that the mere fact that you 
find from a preponderance of the evidence that 
the bail of the coal tub on or about which Mc- 
Hugh claims to have been working fell upon or 
came in contact with his foot and injured it as 
claimed by him and that he suffers damages 
therefrom as contended by him, is no evidence 
of negligence on the part of the defendant 
Alaska Steamship Company or any of its of- 
ficer's, agents or employees or that the defect, 
if you find by a preponderance of the evidence 
that there was a defect, in said tub or bucket 
was due to its or their negligence, but the bur- 
den is on McHugh to show by a preponderance 
of the evidence that the defendant Alaska 
Steamship Company was guilty of negligence 
which proximately caused said, if any, injury, 
and said, if any, damages, that is to say, the 
burden is on McHugh to show by a preponder- 
ance of the evidence that the defendant Alaska 
Steamship Company or its officers, agents or 
employees failed to observe, for the protection 
of said McHugh while he was working on said 
vessel ‘Latouche’ on March 9, 1922, that degree 
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of eare, precaution and vigilance which the eir- 
cumstanees in connection with said work justly 
demanded, and that by reason thereof said Mc- 
Hugh suffered said injury and damages.’’ 

Thereupon the Court refused to give said supple- 
mental instruction, to which refusal defendant duly 
excepted. 

Thereupon defendant presented in writing and 
filed its supplemental requested instruction No. 4, 
to wit: [361] 

‘*T instruct you that in this case even, though 
you should find the defendant Alaska Steam- 
ship Company guilty of negligence from a pre- 
ponderance of the evidence and that the plain- 
tiff McHugh is entitled to damages, you should 
not base your verdict upon the theory or con- 
clusion that said McHugh has been perma- 
nently injured for the reason that there is no 
evidence in this case that said McHugh has been 
permanently injured.”’ 

Thereupon the Court refused to give said supple- 
mental instruction, to which refusal defendant duly 
objected. 

Thereupon defendant presented in writing and 
filed its supplemental instruction No, 5, to wit: 

‘‘T instruct you that in this case even though 
you should find from a preponderance of the 
evidence the defendant Alaska Steamship 
Company guilty of negligence and that the 
plaintiff McHugh is entitled to damages, you 
should not base your verdict upon the theory or 
conclusion that said McHugh has been perma- 
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nently incapacitated for the reason that there 
is no evidence in this case that said McHugh 
has been permanently ineapacitated in_ his 
earning power.’’ 

Thereupon the Court refused to give said supple- 
mental instruetion, to which refusal defendant duly 
objeeted. 

Thereupon defendant presented in writing and 
filed its supplemental instruction No. 6, to wit: 

“‘T instruet you that you cannot find the de- 
fendant Alaska Steamship Company guilty of 
negligence in this ease unless you find from a 
preponderance of the evidence that it had 
knowledge of the defeet, if any, in the coal tub 
or bueket being used by McHugh or that it 
should have, in the exercise of ordinary eare, 
acquired such knowledge. I instruct you that 
it is a rule of law that the master is not usually 
liable for latent defects, nor is he liable for de- 
fects arising so short a time prior to the aeei- 
dent, if any, as not to have been discovered by 
him in the course of his reasonable inspections. 
In this case the Alaska Steamship Company is 
known as the ‘master,’ and the’ plaintiff is 
known as the ‘servant.’ ”’ 

Thereupon the Court refused to give said supple- 
mental instruction, to which refusal defendant duly 
objected. 

And thereupon plaintiff, by his counsel, submitted 
his argument in chief to the jury, and thereafter de- 
fendant, by its counsel, submitted its argument to 
the jury, and thereupon plaintiff, by his counsel, 
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submitted his argument on rebuttal to the jury, and 
in said argument on rebuttal by plaintiff’s said 
counsel, the said counsel made the following state- 
ment, to wit: 

‘Now, both attorneys talked about Barney’s 
drinking and being on a spree, and they said 
that this damage to his foot might have been 
produced that way. Well, it might have been 
produced in a thousand different ways. But 
it wasn’t! Doctor Mustard swore to you men 
positively—and there was nobody brought here 
to question him. They didn’t even ask Doctor 
Story about it—Doctor Mustard swore posi- 
tively that that foot was injured at the same 
time that the other [362] two bones were 
broken by that big, round iron nub which struck 
the bone, sunk in and broke it and bruised the 
foot.” 

And thereupon defendant, by its counsel, R. E. 
Robertson, made the following objection and mo- 
tion: 

‘‘T object to that statement and ask to have 
it stricken from the record. Doctor Mustard 
didn’t testify that way.”’ 

and thereupon the Court made the following ruling: 

‘The motion will be denied. The jury know 
what Doctor Mustard testified to and the jury 
will be instrueted not to take any notice of 
statements of counsel which are not borne out 
by the evidence.”’ 

And thereafter, upon the conclusion of the re- 
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spective arguments, the Court instructed the jury 
as follows: 


Instructions of Court to the Jury. 

Gentlemen of the jury: Counsel have concluded 
their arguinents and it now becomes my duty to in- 
struet you as to the law in the case. Counsel for 
‘plaintiff has asked that the instructions be given 
to you in writing, so the instructions will be given 
to you accordingly. Some of the instructions, how- 
ever, will be read to you from instructions pre- 
sented to the Court by counsel on either side. [363] 
in addition to those of the Court, a copy of which 
will be given you. Those instructions which are 
crossed out you should pay no attention to, and 
where you will find on the margin of certain pro- 
posed instructions the words ‘‘not given,’’ you will 
pay no attention to such proposed instructions, be- 
cause the Court does not consider such instruc- 
tions applicable to the case or belonging to the law 
of the case, or because such instructions have been 
covered by the instructions already given by the 
Court. 

In this case the plaintiff, Bernard McHugh, is 
suing the defendant, the Alaska Steamship Com- 
pany, for damages in the sum of $10,000, for an in- 
jury to his person, alleged to have occurred through 
the negligence of the defendant company in fail- 
ing to provide him with a safe place to work and 
also safe appliances with which to work. The de- 
fendant, while denying any negligence on its part, 
alleges that such an injury, if plaintiff received 
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any, arose from the danger and risk which the 
plaintiff assumed, and also that the injury, if any 
received by the plaintiff, was caused by his own 
contributory negligence. 

The plaintiff, in his complaint, alleges, in para- 
eraph one, that at all times mentioned in the com- 
plaint and for a long time prior thereto the defend- 
ant was and at all times since the injury complained 
of therein, has been, and now is, a corporation o1- 
ganized and existing under the laws of the State 
of Nevada, and was at all such times and now is, 
engaged in business as a common carricr of freight 
in the coastwise carrying trade, in the waters of 
Alaska, and within the jurisdiction of the Court. 

He further states, i paragraph 2 of his com- 
plaint, that [864] on the eighth day of March, 
1922, at Ketchikan, Alaska, within the jurisdiction 
of this Court he, the plaintiff was employed by the 
defendant, the Alaska Steamship Company, as a 
stevedore in assisting other of defendant’s em- 
ployees to unload coal from the steamship ‘La- 
touche,’ which said steamship was then owned and 
being operated by the said defendant; that in the 
course of his said employment the plaintiff was or- 
dered by the defendant, and was engaged by it, to 
shovel coal, in the hold of said steamship into a cer- 
tain iron bucket then in the hold of said vessel and 
furnished by the defendant for that purpose, and in 
pulling said bucket on the floor of said hold to the 
point thereon where it could be filled by plaintiff 
and the other employees of the defendant in said 
hold; that said iron bucket was a large and heavy 
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appliance and required the united efforts of three 
men to so pull it to the point where it could be so 
filled with coal; and was so constructed with a 
large and heavy handle held in place by an iron 
trigger; and that it was then so worn and in an 
unsafe and dangerous condition from long wear 
and hard usage as to be a dangerous and unsafe 
appliance for such work, all of which was well 
known to the defendant; that while the plaintiff, 
with two other employees of the defendant at said 
time and place was so engaged in pulling the said 
large iron bucket on the floor of the said hold to the 
point needed for loading, the said defective and 
worn trigger thereon became and was loosed and 
caused the heavy iron handle of the said heavy iron 
bucket to loosen and fall, and the said heavy iron 
handle did, without any fault or negligence of the 
plaintiff, become loose and did fall upon the plain- 
tiff’s foot and did strike plaintiff’s foot on and 
across the instep thereof, and did break and crush 
the bones and tendons, muscle and flesh of the said 
foot [865] crippling the plaintiff for life; that 
the plaintiff was thereby so injured in his said foot 
and in his health and nervous system that he was 
thereafter in the hospital under medical treatment 
for many weeks and suffered and now suffers great 
pain, and was ever since and now is unable to walk 
or work at his labor as a stevedore, or to do any 
work of any kind; that plaintiff thereby suffered 
great pain and a permanent injury to his said foot 
and general health and was thereby compelled to 
suspend all his labors and thereby suffered the loss 
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of wages from said March 8, 1922, to the date of 
his complaint, being the 26th day of July, 1922, 
that he will not be able to work for months vet to 
come and is crippled and injured therein and 
thereby permanently in said foot, and that plaintiff 
Was so injured in the sum of Ten Thousand Dollars. 

Plaintiff further alleges, in paragraph 3 of his 
complaint that the defendant well knew that said 
apphance by which the plaintiff was injured was 
unsafe and dangerous, but that it wilfully and neg- 
ligently neglected, omitted and refused to keep it 
in a state of repair or replace it with a safe and 
proper apphance, and thereby caused the injury to 
this plaintiff, as aforesaid. 

Plaintiff further alleges, in paragraph 4 of his 
complaint, that he had no knowledge or means of 
finding out the condition of said iron bucket and 
the parts thereof, as aforesaid; that the light in the 
hold was dim and plaintiff could not see the bucket 
plainly; that he was then and now is a common 
laboring man, without knowledge of the mechanism 
of said bucket or its parts, and was by reason of his 
inexperience and the darkness unable to discover 
the defects in the said appliances; that it [366] 
was then the duty of the defendant to furnish the 
plaintiff a safe and proper bucket and appliance for 
use in said work, but that the defendant negligently 
and carelessly failed and refused to so furnish such 
safe and proper bucket and appliances for such 
work, or a well-lighted place to work in, whereby, 
because of the negligence and carelessness of the 
defendant, the plaintiff was so injured and crippled 
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and was so made to suffer great bodily pains and 
anguish and was so injured in a permanent way 
and caused to be and remain in the hospital and in 
his room, and rendered unable to work for a long 
time, whereby he lost his wages and paid large sums 
for support, all to the plaintiff’s damage in the said 
sum of Ten Thousand Dollars. 

Plaintiff further alleges, in paragraph 4 of his 
complaint, that at the time of his said injury as 
aforesaid, and prior thereto, he was a strong, 
healthy and vigorous laboring man of the age of 38 
years, capable of and was earning six and one-half 
dollars a day, and had long engaged in said work 
and labor at first-class wages, but that on account 
of such injury, plaintiff’s earning capacity was 
wholly destroyed for the period from the date of 
said injury to the date of signing the complaint 
in this case, on July 26, 1922, and was permanently 
reduced by one-half or more for life, all to his dam- 
age in the sum of Ten Thousand Dollars. 

Plaintiff then asks for a judgment against the de- 
fendant in the sum of Ten Thousand Dollars and 
for his costs and disbursements in this action. 

i. 

Tn the first paragraph of defendant’s amended an- 
swer, it [367] admits paragraph one of plain- 
tiff’s complaint; that is to say, that at all the times 
mentioned in the complaint and for a long time 
prior thereto the defendant was, and at all times 
since the injury complained of therein, has been 
and now is a corporation organized and existing 
under the laws of the State of Nevada, and was at 
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all such times and now is engaged in business as a 
common carrier of freight in the coastwise carry- 
ing trade in the waters of Alaska and within the 
jurisdiction of this Court. 

In the second paragraph of its answer, defendant 
admits that on or about the 8th day of March, 1922, 
at IXetchikan, Alaska, plaintiff was employed by 
defendant’ as a stevedore or longshoreman in un- 
loading coal from the steamship ‘‘ Latouche,’’? which 
vessel was then owned and being operated by de- 
fendant; but the defendant denies each and every 
other allegation contained in paragraph two of said 
complaint. The defendant also denies all of para- 
graphs three, four and five of said complaint. 

And as a further, separate and first affirmative 
defense, the defendant alleges, first, that the de- 
fendant is now, and at all the times thereafter men- 
tioned, was a corporation organized and existing 
under and by virtue of the laws of the State of 
Nevada, and engaged in and authorized to engage 
in, the business of common carrier in the Territory 
of Alaska, and that it has paid its annual corpora- 
tion license tax last due to said Territory; second; 
that on or about March 8, 1922, defendant employed 
plaintiff together with, and as a member of, a 
gang or crew of stevedores or longshoremen in the 
unloading and discharging of coal from the defend- 
ant’s steamship ‘‘Latouche’’ onto a dock or wharf 
at the port of Ketchikan, Alaska; that all of said 
stevedores [368] and  longshoremen, including 
plaintiff, were then and there of full age and ex- 
perienced in the unloading and discharging of coal 
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from vessels onto docks and wharves at said port, 
and were then and there fellow-servants of each 
other and of plaintiff and engaged in the same com- 
mon and general employment; that is, unloading 
and discharging coal from said vessel at said port, 
and were sufficient in numbers to peform said work, 
according to the customary and usual manner of 
performing the same, with safety to themselves and 
to plaintiff; that said vessel was then and there 
lying in the tidal and navigable waters of the North 
Pacific Ocean; that is, Tongas Narrows, in the Ter- 
ritory of Alaska, and was then and there made 
fast by lines or ropes to a certain dock or wharf 
that extended out into said waters, and was then 
and there fully equipped with coal tubs and other 
appliances, in a safe, substantial and seaworthy 
condition, necessary for and ordinarily used in said 
work and on and about steamships similar to said 
vessel; that while so employed, plaintiff and two of 
his said fellow-servants, with plaintiff’s acquiescence 
and assistance, all of whom then and there well 
knew that such was not the customary manner of 
performing said work and of the dangers likely to 
result therefrom, voluntarily, carelessly and negli- 
gently, and while aboard said vessel, sought to and 
did move a certain tub that was used to carry coal 
in and out of the hold of said vessel, by pulling 
said tub backwards instead of, as they then and 
there well knew was customary, proper and safe, 
moving said tub by pulling on the beckets with 
which for that purpose said tub was provided and 
by which said tub could have been safely moved, 
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and that said plaintiff and his said fellow-servants, 
by their pulling on said tub, did move [869] 
said tub backwards and caused the handle with 
which said tub was provided to fall towards them, 
and that plaintiff, in so negligently pulling said 
tub backwards, was struck by said handle as it so 
fell; and that said careless, voluntary and negligent 
acts aforesaid of the said plaintiff and of his said 
fellow-servants so committed by them, with knowl- 
edge and experience of the proper and safe manner 
of performing them and of the danger likely to re- 
sult by performing them in the manner in which 
they did, were the direct and proximate cause of the 
injury, if any, sustained by plaintiff while in said 
employment, and that all of said acts as well as said 
injury, if any, were entirely beyond the control 
of and in no ease caused by the defendant. 

And as a further, separate and second affirma- 
tive defense defendant alleges, first, that the de- 
fendant is now, and at all the times thereinafter 
mentioned, was a corporation organized and ex- 
isting under and by virtue of the laws of the 
State of Nevada and engaged in, and authorized to 
engage in the business of a common carrier in the 
Territory of Alaska, and that it has paid its an- 
nual corporation license tax last due to said Terri- 
tory; second, that on or about March 8, 1922, the 
plaintiff being then and there a man of full age and 
experienced in the unloading and discharging of coal 
and freight from the vessels on to docks and wharves 
at the port. of Ketchikan, Alaska, and knowing the 
dangers and risks incident and appurtenant to such 
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work and of work on and about steamships while 
unloading and discharging coal, was employed 
by defendant, together with and as a member of 
a gang or crew of stevedores or longshoremen 
who were then and there engaged in unloading 
coal from the [870] defendant’s steamship ‘‘La- 
touche”? at said port; that said vessel was then 
and there lying in the tidal and navigable waters 
of the North Pacific Ocean; that is, Tongass 
Narrows, in the Territory of Alaska, and was 
then and there made fast, by lines or ropes, 
to a certain dock or wharf that extended out 
into said waters, and was then and there fully 
equipped with safe, substantial and seaworthy coal 
tubs and other appliances and equipment neces- 
sary for and ordinarily used in said work and on 
and about steamships similar to said vessel; that 
said plaintiff, being so of full age and so experi- 
enced, entered upon said employment and know- 
ingly assumed the risks and dangers incident 
thereto and thereafter, while aboard said steam- 
ship, voluntarily, carelessly and with gross neg- 
ligence on his part, moved and assisted to move 
a certain coal tub with which plaintiff was then 
and there thoroughly conversant, and with which 
he had then and_  theretofore been doing 
said work without any complaint or objections 
to its condition, although he was then and there 
entirely familiar with such appliances and with 
the methods of their use, and which tub was used 
to carry coal in and out of the hold of said ves- 
sel, by pulling said tub backwards instead of, as 
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he then and there well knew was customary, proper 
and safe, moving and assisting to move said tub 
by pulling on the beckets with which, for that 
purpose, said tub was provided, and by which said 
tub could have been safely moved, and that plain- 
tiff, by his said pulling and assisting to move said 
tub backwards, caused, as plaintiff then and there 
well knew, was likely to result, the handle with 
which the tub was provided to fall toward him; 
and plaintiff, being so neghgently pulling said tub 
backwards, was struck by said handle as it was 
falling; [371] and that said careless, voluntary 
and negligent acts aforesaid of plaintiff, so com- 
mitted by him with knowledge and experience 
of the proper and safe manner of performing them 
and of the risks and dangers incident thereto and 
after he had become thoroughly acquainted with 
and knew the exact condition of said tub and made 
no complaint or objection whatsoever as to its con- 
dition, were the direct and proximate cause of the 
injury, if any, sustained by plaintiff while in said 
employment, and that all of said acts as well as 
said injury, if any, were entirely beyond the con- 
trol of and in no wise caused by defendant. And 
the defendant prays that plaintiff recover nothing 
by this action and that the defendant have judg- 
ment against plaintiff for its costs and disburse- 
ments herein incurred. 
IT. 

For reply to the allegations in the first and sec- 
ond affirmative defenses in the defendant’s answer, 
the plaintiff admits the allegations in paragraph 
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one of each of said defenses; that defendant is now, 
and at all times thereinafter mentioned, was a cor- 
poration organized and existing under and by 
virtue of the laws of the State of Nevada and en- 
gaged in and authorized to engage in the business 
of a common earrier, in the Territory of Alaska, 
and that it has paid its annual corporation license 
tax last due to said Territory; and for reply to 
the second paragraph in the defendant’s first 
and second affirmative defenses the plaintiff ad- 
mits that on the 8th day of March, 1922, the plain- 
tiff was employed by the defendant as a longshore- 
man in the unloading and discharging of coal from 
the defendant’s steamship ‘‘Latouche’’ on to a 
dock or wharf at the port of Ketchikan, [372] 
Alaska; admits that at that time plaintiff was 
of the age of 38 years; admits that said vessel 
was then and there lying in the tidal and navi- 
gable waters of the North Pacific Ocean, to wit, 
Tongass Narrows, in the Territory of Alaska, 
and was made fast to the said dock and wharf 
by lines; admits that while at said work he was 
injured as alleged in his complaint herein and not 
otherwise, and denies each and every other allega- 
tion in said first and second affirmative defenses 
contained. 
JE: 

You are instructed that this action is brought 
by the plaintiff against the defendant to recover 
against it a judgment for $10,000 for injury to 
his person alleged to have been caused to the plain- 
tiff while he was employed by the defendant and 
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engaged in unloadimg and discharging coal from 
the defendant’s vessel the ‘‘Latouche,”? at Ketchi- 
kan, Alaska, on March 8, 1922, and which injury 
is alleged to have been caused by and through 
the negligence of the defendant company in fail- 
ing to provide at the time and place for such 
work a reasonably safe place in which to work 
and reasonably safe and adequate apphaneces with 
which to perform the services required to be per- 
formed there, whereby, for the want of such 
reasonably safe place to work and _ reasonably 
safe and adequate apphanees, the plaintiff was 
injured. 
ibe. 

The defendant alleges that the place where the 
plaintiff claims to have been so injured was a 
reasonably safe place in which to work and the 
appliances so furnished with which to do sueh 
work were safe and adequate and sufficient, and 
that the injury, if any, was caused by the neg- 
ligence of [373] the plaintiff and those engaged 
in assisting him in such work at the time of the 
alleged injury, and not by or through any fault 
or negligence of the defendant. 

Ne 

The defendant also alleges that at the time and 
place of the alleged injury, the plaintiff was of 
full age and an experienced man in the perform- 
ance of the work of so unloading and discharging 
such coal from the said vessel and knowingly as- 
sumed the risks and dangers incident thereto, and 
voluntarily and carelessly and with gross negli- 
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gence on his part, moved and assisted in moving 
the coal tub used in such work by pulling it back- 
ward instead of pulling with the beckets provided 
on the tub for that purpose on the other side, well 
knowing that the custom in such work was to 
pull said tub by the beckets, instead of pulling 
it backwards, whereby, from his own careless- 
ness he was so injured, and not from any fault 
or carelessness of the defendant. 
VII. 

The Court instructs you that some of the al- 
leged facts in the pleadings in this case are ad- 
mitted by the parties and may, therefore, be ac- 
cepted by you as established in the case. These 
admitted facts are, first, that at all the times men- 
tioned in the pleadings herein and for a long time 
prior thereto, the defendant was, and at all the times 
since the injury complained of, has been and now 
is a corporation organized and existing under and 
by virtue of the laws of the State of Nevada, and 
was at all such times and now is engaged in busi- 
ness as a common [374] carrier of freight in 
the coastwise carrying trade in the waters of 
Alaska and within the jurisdiction of the Court; 
and it is further admitted that on the eighth day 
of March, 1922, at Ketchikan, Alaska, the plaintiff 
was employed by the defendant as a stevedore 
or longshoreman, in unloading coal from the 
steamer ‘‘Latouche,’’ which vessel was then owned 
and being operated by defendant. 

It is also an admitted fact that on the eighth 
day of March, 1922, the plaintiff was employed 
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by the defendant as longshoreman in the unload- 
ing and discharging of eoal from defendant’s 
steamship ‘‘Latouche’’ and on to a dock or wharf 
at the port of Ketchikan, Alaska; that at that 
time plaintiff was of full age and that the said 
vessel was then and there lying in the tidal waters 
of the North Pacific Ocean, to wit, Tongass Nar- 
rows, in the Territory of Alaska, and was made 
fast to said dock or wharf by lines. 

It is further admitted that while at said work, 
plaintiff was struck by the bail of the bucket 
falling. 

These facts alleged on the one side and admitted 
on the other, must be accepted by you as estab- 
lished facts in the case, and, having been formally 
established by the pleadings, it will be your duty 
to treat them as facts without considering any 
evidence relative thereto. Your duty is to con- 
sider the testimony in this case with reference 
to facts alleged on the one side and denied on 
the other, which constitute the issues in the ease. 
Your findings on these facts, taken together with 
the established facts and the law as given vou in 
these instructions, are the basis upon which you 
should determine your verdict in this case. [875] 

VII. 

You are instructed that the defendant, the 
Alaska Steamship Company, admits in its answer 
in this case that the plaintiff herein was one of its 
employees engaged by it in unloading and discharg- 
ing coal out of its steamship, the ‘‘Latouche,”’ 
onto the dock or wharf at Ketchikan, Alaska, on 
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March 8, 1922, and also on that day and at all 
times since that day the said Alaska Steamship 
Company, defendant herein, was and now is a com- 
mon carrier engaged in trade and commerce in 
the Territory of Alaska. 

VI. 

You are instructed that every common e¢arrier 
engaged in trade or commerce in the Territory of 
Alaska, shall be and is liable to any of its em- 
ployees for all damages which may result from the 
negligence of any of its officers, agents, or em- 
ployees or by reason of any defect or insufficiency 
due to its negligence in its cars, appliances and 
machinery; and you are also instructed that in all 
actions brought against any common carrier to 
recover damages for personal injuries to an em- 
ployee, the fact that the employee may have been 
guilty of contributory negligence shall not bar a 
recovery by the employee where his contributory 
negligence was slight and that of the employer was 
gross in comparison. But the damages shall be 
diminished by the jury in proportion to the amount 
of negligence attributable to such employee. All 
questions of negligence and contributory negligence 
shall be for the jury. 

TX. 

You are further instructed that in this case the 
defendant, the Alaska Steamship Company, is li- 
able to the plaintiff for all [876] damages which 
may have resulted to him from the negligence of 
the defendant or by reason of any defect or in- 
sufficiency due to its negligence in its appliances, 
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machinery, ways or works causing the injury to 
his person, if any, so alleged to have been re- 
ceived by him on March 8, 1922, while so employed 
by the defendant in unloading and discharging 
coal from defendant’s steamship, the ‘‘Latouche,”’ 
onto the wharf or dock at Ketchikan, Alaska. 

Xx. 

If you should find from the evidence, however, 
that the plaintiff was guilty of any contvibutory 
negligence in causing the injury complained of, 
you are instructed that such contributory negh- 
gence shall not bar a recovery by him in this ease, 
where his contributory negligence was slight and 
that of the defendant was gross in comparison. 
If vou should find that the plaintiff was guilty of 
contributory negligence at the time of the alleged 
injury, it would then be your duty to determine 
from the evidence in the case whether his contribu- 
tory negligence was slight in comparison with that 
of the defendant, and to diminish the damages, if 
any, to be allowed to the plaintiff in proportion to 
the amount of the negligence attributable to the 
plaintiff in comparison with the combined negli- 
gence of the plaintiff and of the defendant, and to 
return a verdict accordingly. 

KT. 

You are instructed that no person shall recover 
damages from a common carrier under the laws in 
force in Alaska for personal injury to himself, 
where the injury was done by his own) [377] con- 
sent, or was caused by his own negligence, without 
any negligence on the part of the defendant; but 
where the plaintiff and defendant are both at fault, 
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the plaintiff may still recover, provided he could 

not, by the exercise of ordinary care, have pre- 

vented the injury, but the damages shall be dimin- 

ished by the jury in proportion to the amount of 

negligence attributable to such plaintiff employee. 
AIM. 

You are instructed that you cannot find a verdict 
for the plaintiff until it is proved to your satisfac- 
tion, by a fair preponderance of the evidence that 
the plaintiff was injured as alleged in his complaint 
and that the injury was caused by the negligence 
of defendant as alleged in the complaint. 

XII. 

You are instructed that negligence is the failure 
to do something that a person of reasonable care 
and prudence would have done, or the doing of 
something that a person of reasonable care and 
prudence would not have done under the circum- 
stances. It is want of due-care in the particular 
situation. Due care and negligence are relative 
terms, and what in one situation might be due 
care might be negligence in another, and the meas- 
ure of duty always is reasonable care and caution 
on the part of an employer for the safety of his 
employees, and that care should be proportioned 
always to the danger reasonably to be apprehended 
from the employment in which the servant is en- 
gaged. 

XIV. 

The jury are instructed that contributory neg- 
ligence is the negligent act of a plaintiff which, 
concurring and co-operating [378] with the neg- 
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ligent act of a defendant, is the proximate cause 
of the injury. If you shall find that the plaintiff 
was guilty of contributory negligence, the Act of 
Congress under which this suit was brought pro- 
vides that such contributory negligence is not to 
defeat recovery altogether, but that the damages 
shall be diminished by the jury in proportion to 
the amount of negligence attributable to such em- 
plovee. So, if you reach that point in your delib- 
erations where you find it necessary to consider the 
defense of contributory negligence, the negligence 
of the plaintiff is not a bar to a recovery, but it 
goes by way of diminution of damages in propor- 
tion to his negligence, as compared with the com- 
bined negligence of himself and the defendant. If 
the defendant relies upon the defense of contribu- 
tory negligence, the burden is upon it to establish 
that defense by a preponderance of the evidence. 
KV. 

The statute under which this suit is brought makes 
the defendant liable to the plaintiff for all injuries 
suffered by the plaintiff because of its negligence, 
or that of any of its officers, agents or other em- 
ployees. Therefore, as a matter of law, the negli- 
gence of any officer, agent or employee of the de- 
fendant, other than the negligence of the plaintiff 
himself, is the negligence of the defendant, for which 
it would be lable. 

XVI. bes 

The plaintiff in this case alleges that the injury 
he suffered, if any, was caused by the negligence 
of the defendant in failing to furnish a safe and 


42-4 The Alaska Steamship Company 


well-lighted place for him to work in, and safe 
apphances and equipment with which to work, 
[379] whereby he was injured. 

On this branch of the case, the Court instructs 
you that an employer does not guarantee the abso- 
lute safety of the place where the employee works; 
but it is the duty of the employer to exercise ordi- 
nary and reasonable care in providing a safe place 
for the employee to work in, and this duty cannot 
be delegated to a servant, so as to exempt the em- 
ployer from liability for imjuries caused to an- 
other servant by its omission. The servant or em- 
ployee does not undertake to incur the risks aris- 
ing from the negligence in providing or maintain- 
ing a suitable and safe place for his work. His 
contract implies that, in regard to this matter, his 
employer will exercise due care in making adequate 
provision that no danger shall ensue to him. It 
was the duty, therefore, of the defendant and its 
officers, agents and employees in charge of the 
work on the steamship ‘‘Latouche”’ at the time of 
the injury to plaintiff, resulting from the employ- 
ment of the plaintiff as a laborer in such work, to 
exercise reasonable care in properly lighting the 
place where plaintiff was required to work, and if 
the jury shall find by a fair preponderance of the 
evidence that the plaintiff was so injured on the 
defendant’s steamship ‘‘Latouche’”’ on March 8, 
1922, while so unloading and discharging coal there- 
from, and that the place where he was required to 
work was dark and badly lighted, and that condi- 
tion of the light prevented the plaintiff from dis- 
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covering the defective condition of the appliance 

with which he was working, if you find that the 

appliance was defective, whereby he was injured, 

you should find a verdict for the plaintiff. [380] 
ay I. 

The Court further instructs the jury that it was 
the duty of the defendant steamship company, its 
officers, agents and employees having charge of the 
work in which plaintiff was engaged when he was 
so injured, to furnish to the plaintiff who was in its 
employ, such tools, apphances, tubs and other in- 
strumentalities as were reasonably safe for the 
purpose for which they were used; and the Court 
instructs the jury that if they believed from a fair 
preponderance of the evidence in this case, that 
the defendant steamship company or its officers, 
agents or employees in charge of said work fur- 
nished plaintiff with an iron tub to be used in the 
performance of his duties as such employee, which 
it knew to be defective, or which its officers, agents, 
or employees whose duty it was to superintend the 
plaintiff’s work, knew to be defective, or which, by 
the exercise of reasonable diligence the defendant 
or its officers, agents or employees superintending 
said work might have known to be defective and 
liable to drop the handle of the said iron bucket 
when so being used in said work, and that in con- 
sequence of said defect the plaintiff, while exer- 
cising ordinary care, was injured while in the per- 
formance of his duties, then the jury should find 
a verdict for the plaintiff. 


426 The Alaska Steamship Company 


XVIII, 

You are further instructed that if you believe 
from the evidence in this case, that the iron tub or 
bucket used by the plaintiff at the time of receiving 
the injury complained of, was reasonably safe and 
suitable for the plaintiff to use in the performance 
of his duties, then its use was not a negligence of 
the defendant and plaintiff cannot recover because 
of its use. [381] 

XIX. 

One of the defenses in this case is that the plain- 
tiif, being of full age and experienced in the work of 
unloading and discharging coal from a steamship 
on to a wharf or dock at Ketchikan, Alaska, as- 
sumed the risks of the employment and cannot re- 
cover for that reason. 

On that branch of the case the jury are instructed 
that the plaintiff assumed only the risks of injury 
which were ordinarily incident to the employment in 
which he was engaged; and you are further in- 
structed, in this connection, that by the use of the 
expression ‘‘a risk ordinarily incident to the em- 
ployment’’ is meant a risk of injury that does not 
arise or grow out of any act of negligence on the 
part of the defendant or its servants, and that 
whenever a risk is created by an act of negligence 
on the part of a steamship company operating as 
a common e¢arrier, or its employees, this is not a 
risk ordinarily incident to the employment; and if 
any injury came to plaintiff by reason of any negli- 
gence of defendant or its employees, otherwise than 
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his own negligence, if any, this would not be a risk 
which he assumed as incident to his employment. 
191, 

I instruct you that when an employee assumes 
the ordinary risks of employment, he is not obliged 
to pass upon the methods chosen by his em- 
plover in discharging the latter’s duty, to provide 
suitable apphances and a safe place to work, and he 
does not assume any risk of the employer’s negli- 
gence in performing such duty. However, where a 
defect is known to an employee or is so patent as to 
be readily observed by him, he [3882] cannot 
continue to use the defective apphance in the face 
of knowledge and without objection without him- 
self assuming the hazard incident to such situation. 
Tf a defect is so palpably observable that the 
servant may be presumed to know of its existence 
and he continues in the employer’s employ without 
objection, he is said to have made his election to thus 
continue, notwithstanding the emplover’s neglect, 
yd emesuch case ve cannot recover. 

KX. 

You are instructed that if the plaintiff knew or 
was of such age, apparent intelligence and experi- 
ence and maturity of judgment that he should have 
known of the danger incurred by him while working 
with the bucket in the defective condition testified 
to, if you believe from the evidence that the bucket 
so operated by the plaintiff was defective, he took 
upon himself and assumed all the patent and ob- 
vious risks incident to his employment: and if the 
danger and risk of the bails falling because of any 


425 The Alaska Steamship Company 


defect therein, while the bucket was being hauled 
by him in the hold of the vessel, was obvious and 
could have been readily observed by a person pos- 
sessing average intelligence and’ judgment by the or- 
dinary exercise of his senses, then the plaintiff as- 
sumed the risk thereof and cannot recover. 

201. 

There is this difference between the defense of 
contributory negligence and that of assumption of 
risk. Contributory negligence is the omission of 
the employee to use those precautions for his own 
safety which ordinary prudence requires; while 
assumption of risk is the doctrine that in the absence 
of such obvious dangers as no ordinarily prudent per- 
son would incur [383] an employee is held to as- 
sume the risk of the ordinary dangers of the occupa- 
tion into which he is about to enter, and also those 
risks and dangers which are known, or are so plainly 
observable that the employee may be presumed to 
know of them, and if he continues in the master’s 
employ without objection, he takes upon himself 
the risk of injury from such defects. 

The jury, in the cause of defense of contributory 
negligence, should compare the negligence of the 
parties, if any shown, and such defense is not a bar 
to plaintiff’s recovery, where his contributory neg- 
ligence was slight and that of the employer was 
gross in comparison, but the damages should be 
diminished by the jury in proportion to the amount 
of the employee’s negligence. 

If the jury, on the other hand, find that the plain- 
tiff assumed the risk of his employment under the 
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instruction I have given you, then such finding 
would be a bar to plaintiff’s recovery and your 
verdict should be for defendant. 

AXI. 

The jury is instructed that if you shall find a 
verdict for the plaintiff in this case, it will be your 
duty to assess the damages which he has sustained, 
not to exceed the sum of Ten Thousand Dollars 
demanded in his complaint. The damages, if any, 
in this case, cannot be exemplary; that is given by 
way of example or punishment, but must be limited 
to actual or compensatory damages; and in esti- 
mating thei amount you should take into consid- 
eration the monetary loss, if any, sustained by 
plaintiff through inability to work during the 
periods of his ineapacity and probable incapacity 
alleged in the complaint [884] also the condi- 
tion of his health and physical ability to labor, 
before the accident complained of, as compared 
with the present condition thereof and how far the 
injury is probably permanent in its character and 
results, as well as the mental and physical suffer- 
ing he has suffered, if any, by reason of the in- 
jury; and vou will allow such damages as in your 
opinion will fairly and justly compensate plaintiff 
for all the injury and loss and suffering, physical 
and mental, sustained by him, as the direct and 
proximate result of the accident, not to exceed the 
amount demanded in the complaint. 

EX. 

You are further instructed that vou are the 

judges of the effect and value of all evidence ad- 


e 
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dressed to you, except when it is declared by the 
Court in these instructions to be conclusive; but 
you are instructed that your power of judging the 
effect of evidence is not an arbitrary power but one 
to be exercised by you with legal discretion and in 
subordination to the rules of evidence and in accord- 
ance With these instructions. 

You are instructed that you are not bound to 
find a verdict in this case in conformity with the 
declarations of any number of witnesses which do 
not produce conviction in your minds against a less 
number, or against a presumption or other evidence 
satisfying your minds. 

You are instructed that a witness wilfully false 
in one part of his testimony may be distrusted in 
others, and if you believe that any witness in this 
case has wilfully testified falsely in one part of his 
testimony, you may distrust him in other parts 
thereof and you should not find a verdict for either 
party based on such false testimony. [885] 

ROUT. 

You are further instructed that in civil cases, 
and this is a civil case, the affirmative of the issue 
shall be proved by the party alleging it, and when 
the evidence is contradictory, the finding shall be 
according to the preponderance of the evidence. 

XXIV. 

You are further instructed that evidence is to be 
estimated not only by its intrinsic weight, but also 
according to the evidence which it is in the power 
of one side to produce and of the other to contradict, 
and, therefore, you are instructed that if weaker 
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and less satisfactory evidence is offered when it 

appears that stronger and more satisfactory evi- 

dence was within the power of the party, the evi- 

dence offered should be viewed with distrust. 
AXYV. 

You are further instructed that you are the sole 
judges of the eredibility of witnesses and of the 
weight that shall be given to their testimony. With 
that the Court has nothing to do. You may judge 
of the credibility of a witness by the manner in 
which he gives his testimony, his demeanor upon the 
stand, the reasonableness or unreasonableness of 
his testimony, his means of knowledge as to any 
fact about which he testifies, his interest in the ease, 
the feeling he may have for or against the parties 
to the action, or any circumstances tending to shed 
light upon the truth or falsity of such testimony ; 
and it is for you at last to say what weight you 
will give to the testimony of any and all witnesses. 

XXXVI. 

Finally, you are instructed that in deliberating 
upon a [386] verdict, you are not to be influ- 
enced by sympathy or by prejudice for or against 
either party to the action. Your verdict should be 
based upon the evidence admitted for your con- 
sideration and upon the law governing this case, 
as given to you by the Court. Any prejudice or 
sympathy or feeling for or against either party 
should be wholly disregarded and you should base 
your verdict upon the evidence and the mstructions 
of the Court alone. You have no right to consider 
anything in this case except the evidence admitted 
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by the Court. Any evidence offered or questions 
asked, to which objections were sustained, you are 
not to consider for any purpose. Neither should 
you pay any attention to statements of attorneys 
in offers of testimony which were not admitted, or 
in arguments or otherwise, which are not based on 
founded upon the testimony admitted in the case. 
AXVIT. 

I instruct vou that the defendant company is 
not an insurer of the safety of its employees, and 
is only bound to use ordinary care to protect them 
from injury, and that in this case it was the duty 
of the plaintiff, while working on or about the 
steamship ‘‘Latouche,’’ to use ordinary care to 
avoid injury to himself while engaged in said work. 

XXVITI. 

I instruct you that if you find from a preponder- 
ance of the evidence that the coal tub in question 
was old and in disrepair and that the trigger or 
catch holding the bail thereon in place was defec- 
tive, and even if you should further find by a pre- 
ponderance of the evidence that the defendant 
directed the plaintiff to use said coal tub and fur- 
nished said coal tub to [887] plaintiff for use 
in his work, yet you are further instructed that if 
you find from a preponderance of the evidence 
that the plaintiff at the time he used said tub knew 
its condition and the condition of the trigger and 
catch and bail thereon, and knew and appreciated 
the danger thereof, and you further believe that 
the danger was so imminent that an ordinarily 
prudent man would not incur it, but would refuse 
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to use said tub, then the plaintiff cannot recover in 
this action. 
XXIX. 

You are instructed that a servant, when he en- 
ters the service of an employer, impliedly agrees 
that he will assume the risks which are ordinarily 
and naturally incident to the particular service in 
which he engages, and if you believe from a pre- 
ponderanee of the evidence that the injury to the 
plaintiff was only the result of one of the risks 
ordinarily incident to the work in which he was 
engaged on board the vessel ‘‘Latouche,’’ and not 
otherwise, then McHugh cannot recover in this 
case, and your verdict should be for the Alaska 
Steamship Company. 

XXX. 

You are instructed that it was the duty of the 
plaintiff McHugh in his work in unloading or as- 
sisting to unload coal from the vessel ‘‘Latouche,”’ 
to exercise care to avoid injuries to himself. He 
was under as great obligation to provide for his own 
safety from such dangers as were known to hin, 
or were discernible by ordinary care on his part, 
or were discernible by a proper examination thereof 
or were discernible by the use of his sight or other 
senses, as the Alaska Steamship Company was to 
provide for him. He must take ordinary care to 
[388] learn the dangers which are likely to beset 
him in such work. He must not go blindly to his 
work, where there is danger. He must inform 
himself. 
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You are instructed that if you find that the coal 
tub used by McHugh was in a defective condition 
and that by reason thereof there was risk or dan- 
ger in using or moving or pulling or shoving it 
about, and that sueh risk or danger was patent and 
obvious to McHugh and such as should have been 
ascertained by a proper examination thereof, or by 
the use of his sight and other senses, no notice of 
such, if any, defective condition of the tub would 
be required to be given to McHugh by the Alaska 
Steamship Company. 

XXII, 

I instruet you that the plaintiff McHugh in 
going to work upon the steamer ‘‘Latouche”’ as- 
sumed the ordinary risks incident to said work and 
that he continued to carry said assumption during 
his continuance in said work, even though the de- 
fendant the Alaska Steamship Company, was neg- 
ligent in permitting such, if any, ordinary risks to 
exist, provided that said McHugh knew of said 
risks and and appreciated them, that is to say, pro- 
vided that an ordinary man of the age and intelli- 
gence of McHugh, by the use of his sight and other 
natural senses would have known of and appreci- 
ated such risks. Actual knowledge of any particu- 
lar ordinary risk is not required, but only that his 
experience, age and intelligence were such that he 
would know such risks existed and appreciate them. 

This, gentlemen of the jury, concludes the in- 
structions. You will be handed two forms of ver- 
dict—one finding in favor [389] of the plaintiff, 
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the other finding in favor of the defendant. If 
you should find a verdict in favor of the plaintiff, 
vou will fill in the blank space in the form handed 
you, In favor of the plaintiff, by writing therein 
the amount of damages which you shall find for 
him, not exceeding in any ease, the sum of Ten 
Thousand Dollars, and have the same signed by 
vour foreman. If you should find for the defend- 
ant, vour foreman should sign the proper verdict. 
You will then return the verdict you have unani- 
mously agreed upon into Court as your verdict in 
this case. 

Thereupon in open court and in the presence 
of the jury, the defendant took the following ex- 
ceptions, which were allowed: 

Mr. ROBERTSON.—We desire to exeept to the 
words ‘‘And commerce in the seventh instruction. 
We except to the 8th instruction, to the 9th, 10th, 
lith, 14th, 15th, 16th, 17th, 19th, 21st, to the 211,— 

The COURT (Interrupting.) That is 20%, I 
think. 

Mr. ROBERTSON.—Yes; 2014 instead of 211. 
And we desire also to except to the failure of the 
Court to give defendant’s requested instructions 
Nos. 1, 2, 3, 5, 6, 7, 8, 10, 12, 16 and 17. ‘We also 
except to the failure to give defendant’s supple- 
mental requested instructions Nos. 1, 3, 4, 5 and 6. 

And thereupon the jury retired for the considera- 
tion of its verdict. 

Filed in the District Court, Territory of Alaska, 
First Division. June 2, 1923. John II. Dunn, 
Clerk. By ——————, Deputy. [390] 


436 The Alaska Steamship Company 


In the District Court for the Territory of Alaska, 
Division Number One, at Ketchikan. 


No. 566—K A. 
BERNARD MeHUGH, 


Plaintiff, 
VS. 
THE ALASKA STEAMSHIP COMPANY, a 
Corporation, 
Defendant. 


Judge’s Certificate. 

I hereby certify that I am the judge by and 
before whom the above-entitled cause was tried and 
that the foregoing bill of exceptions is a full, true 
and correct account and transcript of the evidence 
and proceedings had therein, and that it contains 
the evidence and all the evidence heard or consid- 
ered at said trial except exhibits of defendant, the 
originals whereof are ordered forwarded with this 
transcript. 

I also certify that the said bill of exceptions was 
duly presented and filed within the time allowed 
by law and the rules of this Court. 

Wherefore, said bill of exceptions being true and 
correct, I do now, within the time allowed by law 
and the rules of this Court, allow and settle the 
same, and order it to be filed and to become a 
part of the records of this cause. 


us. Bernard Mcllugh. 437 


Dated at Ketchikan, Alaska, this 2d day of June, 
1023. 
THOS. M. REED, 
United States District Judge. [391] 


In the District Court of the United States for the 
District of Alaska, Division Number One, at 
Juneau. 


No. 566-K A—(2212-A). 
BERNARD McHUGH, 


es aannitadit, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 


Order Re Original Exhibits. 

Now on this day, the parties hereto by their re- 
spective counsel consenting thereto in open court 
and it appearing proper to the presiding judge of 
the above-entitled court that defendant’s original 
exhibits should be inspected by the appellate court 
upon the writ of error heretofore issued herein; 

Now, therefore, it is ordered that defendant’s 
original exhibits herein be transported by the 
clerk of this court to the Honorable United States 
Circuit Court of Appeals for the Ninth Circuit, 
to be holden in San Francisco, California, so that 
said exhibits may be received and considered by 
said Honorable Court in connection with the tran- 
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script of the proceedings on the writ of error 
herein. 
Done in open court this 2d day of June, 1923. 
THOS. M. REED, 
District Judge. 
O. K.—WICKERSHAM & KEHOE, 
Of Counsel for Plaintiff. 
R. E. ROBERTSON, 
Of Counsel for Defendant. 


Filed in the District Court, Territory of Alaska, 
First Diwisiom Jun, 2, 1923. Join Hy Wann, 
Clerk. By ————_,, Deputy. 


Entered Court Journal No. D, page 440. [392] 


In the District Court for the District of Alaska, 
Division Number One, at Ketchikan, Alaska. 


No. 566-K A—(2212-A). 
BERNARD McHUGH, 


Plaintiif, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 


Praecipe for Transcript of Record. 
To the Clerk of the District Court, Ketchikan, 
Alaska: 
You will please make up a transcript of the 
record in the above-entitled cause, and include 
therein the following papers, to wit: 
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1. Complaint. 

2. Amended answer. 

3. Order of March 26, 1923, that reply to original 
answer stand as reply to amended answer, 

4. Reply. 

D>. Menrdict: 

6. Judgment. 

7. Assignment of errors. 

8. Petition for writ of error. 

9. Bond on writ of error. 


10. Writ of error. 

11. Citation on writ of error. 

12. Baill of exceptions. 

13. Order re original exhibits, dated June 2, 1928. 
14. This praecipe. 

Kindly prepare said transcript in accordance 
with the rules of the United States Circuit Court 
of Appeals for the Ninth Circuit, and forward it 
to said court in accordance with said rules. 

R. E. ROBERTSON, 
A. H. ZIEGLER, 
Attorneys for Defendant. 


Filed in the District Court, Territory of Alaska, 
Pict Division. Jun. 2, 19238. Jno. H. Dtinn, 
Clerk. By M. D. Morrissey, Deputy. [393] 
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In the District Court for the District of Alaska, 
Division Number One, at Juneau. 


No. 566-KA—(2212-A). 
BERNARD McHUGH, 


Plaintiff, 
VS. 
ALASKA STEAMSHIP COMPANY, a Corpora- 
tion, 
Defendant. 


Order Extending Time to and Including July 14, 
1923, to File Record and Docket Cause. 

Now on this day, for good cause shown, on the 
motion of R. E. Rebertson, Esq., attorney for the 
Alaska Steamship Company, a corporation, plain- 
tiff in error and the above-named defendant, 

IT IS HEREBY ORDERED that the time 
within which said plaintiff in error shall file the 
record and docket this case with the Clerk of the 
“United States Circuit Court of Appeals at San 
Francisco, California, shall be, and the same is 
hereby enlarged and extended to and including 
July 14, 1923. 

Done in open court this 25th day of June, 1923. 

THOS. M. REED, 
District Judge. 

Copy received June 25, 1923. 

WICKERSHAM & KEHOE, 
Attorneys for Plaintiff. 
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Filed in the District Court, Territory of Alaska, 
First Division. Jum. 25, 1923. John Hl. Dunn, 
Clerk. By M. B. King, Deputy. 

Entered Court Journal No. S, page 191. [894] 


In the District Court for the District of Alaska, 
Division No. 1, at Juneau. 


United States of America, 

District of Alaska, 

Division No. 1,—ss. 

Certificate of Clerk U. S. District Court to Tran- 
script of Record. 

J, John H. Dunn, Clerk of the District Court 
for the District of Alaska, Division No. 1, hereby 
certify that the foregoing and hereto attached 394 
pages of typewritten matter, numbered from One to 
394, both inclusive, constitutes a full, true, and 
complete copy, and the whole thereof, of the record, 
as per praecipe of the plaintiff in error, on file 
herein and made a part thereof, in the cause 
wherein The Alaska Steamship Company, a Cor- 
poration, is plaintiff in error, and Bernard Mc- 
Hugh, is defendant in error, No. 566-ItA—(2212- 
A), as the same appears of record and on file in 
my office, and that the said record is by virtue of 
a writ of error and citation issued in this cause, 
and the return thereof, in accordance therewith. 

I do further certify that the transcript was pre- 
pared by me in my office, and that the cost of 
preparation, examination and certificate, amount- 
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ing to One Ilundred Eighty-seven Dollars and 
Twenty Cents ($187.20), has been paid to me by 
counsel for plaintiff in error. 

In witness whereof I have hereunto set my hand 
and the seal of the above-entitled court this 25th 
day of June, 1923. 

[Seal ] JOHN H. DUNN, 

Clerk. 


[Endorsed]: No. 4051. United States Cireuit 
Court of Appeals for the Ninth Circuit. The 
Alaska Steamship Company, a Corporation, Plain- 
tiff in Error, vs. Bernard McHugh, Defendant in 
Error. Transcript of Record. Upon Writ of Er- 
ror to the United States District Court of the Dis- 
trict of Alaska, Division No. 1, at Juneau. 

Filed July 5, 1923. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
isy PauitiPlO’ bien, 
Deputy Clerk. 


